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REPORTERS AND REPORTING. 


No observation is more trite and commonplace, than that 
our government, as practically worked, is essentially a gov- 
ernment of non-interference with the conduct of the con- 
cerns of the people. Among us, in practice, everything 
that is to be done is trusted as nearly as possible to private 
enterprise, or combinations of private means; to the per- 
sonal energies of the people to find the proper modes and 
instrumentality for producing the required results. As a 
rule, government interferes in nothing; even with respect 
to matters of general and national import, this is still so. 
Is a new mode of locomotion discovered, calculated to 
operate without limit in changing the relations of every dis- 
trict in the country with every other, to alter the course of 
internal traflic, to shut up old sources of trade, to open 
fresh ones, and materially to vary our habits and modes of 
life; still, the working out of the necessary details is left 
entirely to the choice of the people; the government lays 
down no plan to which the new lines of intercommunication 
shall be adapted, no system according to which the work 
shall be executed; but a point here is left to be connected 
with a point there, just as it may please local interests, or 


1 The Reporters, chronologically arranged ; with occasional Remarks upon their 
respective Merits. By Joun WILLIAM WALLACE, Master in Chancery for the 
Supreme Court of Pennsylvania. 3d edition, revised. Philadelphia: 1855. [From 
the Law Magazine and Law Review for August, 1860.] 
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the ingenuity or spirit of enterprise of this or that body of 
speculators. And thus it happens in this, as in a thousand 
other instances of a similar though less prominent charac- 
ter, that when at length public convenience forces upon the 
legislature the necessity of taking up the matter, much, it is 
found, that ought to have been done at first, on a system 
and according to rules, has in fact been done as it is by 
chance, less usefully and at higher cost, but at any rate done 
forever. However, the nation it seems, prefers this state 
of things, and is content to pay, at the price of much detri- 
ment in multiplied instances to its gravest interests, for the 
satisfaction of tasting its freedom from government inter- 
ference. Nor is the case above glanced at the strongest 
proof extant of the national inveterate determination on 
this head. Society is regulated in this country, not by 
enacted laws, but by the operation of the courts of justice, 
in expounding and applying principles in the mass of higher 
antiquity than any existing legislation, and in moulding and 
adapting unrepealed and current legislation, equally by their 
constructions and interpretations, into suitableness for the 
every-day wants, and the constantly renewing necessities of 
the times we live in. Is an improved system of pauper 
relief at length forced upon parliament by the most pressing 
considerations ? Parliament legislates, lays down compre- 
hensive rules, settles vexed questions, provides with all its 
foresight for the extirpation of abuses, and the prevention 
of their recurrence; nevertheless, immediately a multiplicity 
of cases are found to have been imperfectly dealt with, or 
altogether unforeseen, and the legislation of amendment is 
resorted to; but, after all, both that and the original enact- 
ments come to be interpreted and applied by the courts, 
and it is there in the end that all the vast questions of the 
relations between the necessitous pauper and the classes 
above him have to be settled. So of every other relation 
of society, landlord and tenant, master and servant, princi- 
pal and agent, attorney and client, buyer and seller, the 
wrongdoer and his victim, every individual in the country 
learns his rights and his duties ultimately from the decisions 
of our courts. It might then reasonably be supposed to be 
a matter of vital importance to the community, that these 
decisions should be carefully watched, noted, collected, 
digested, and published in some authoritative and unim- 
peachable form. Every term the courts decide more or 
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fewer questions affecting materially the every-day conduct 
of the business of life, as exercised by some class or order 
of the community. For instance, a point is decided respect- 
ing the rights or liabilities of railway passengers, — a point 
we will suppose easy of comprehension, — which every per- 
son in the kingdom would be the wiser for being aware of 
for the rest of his life. Is there any one appointed as the 
authentic reporter of the decision? Is it anybody’s office 
or function to diffuse the knowledge of it over the country ? 
The only answer is, the whole is left to chance. Some 
vague and probably imperfect account of the case which 
raised the question, and of its settlement, may perhaps find 
its way into the corner of a newspaper, and may or may not 
meet the eye of one in one hundred of those who are inter- 
ested in being aware of what is the law respecting railway 
travelling in the particular instance. It strikes one then as 
most unaccountable, that since the period when the Year- 
book ceased, that is to say, before the end of the reign of 
Henry VILL, no organized system has ever been adopted 
for collecting and registering the decisions of English 
courts of justice. The reports called the Year-books 
appear to have been executed by persons appointed and 
paid by the crown, and to have been published at the 
expense and with the authority of the crown, but with no 
object of disseminating a knowledge of the matters decided 
among the people. The extreme conciseness with which 
these reports are expressed, the Norman-French language, 
and the contractions (not to speak of other defects and 
peculiarities) in which they are printed, manifestly adapt 
them only for the use of men of the legal profession, and 
that of a generation now gone by, as we may almost liter- 
ally express it. Not that all the matter to be found in 
those annosa volumina vatum is useless or devoid of inter- 
est;' Hallam has recorded his sense of the acute logic and 
the profound views that abound in them; and Coke has in 
fact constituted and compiled his commentaries on Little- 
ton’s Tenures out of passages transferred from the Year- 
books, mostly in the very diction (translated) of the origi- 
nals. Then in places (few, itis true,) they afford an illus- 
tration on questions in history, particularly of constitutional 
history, and views of ancient life and manners, particularly 


1 See the judgments 2 E. & B. 216, for citations of the Year-book and older reports. 
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of conventual life, attractive to an antiquary, but probably, 
on the whole, hardly worth the toil and time requisite for 
the discovery and exhumation of them. In Seymour v. 
Barker, 2 Taunt. 201, when avery learned counsel, Serjeant 
Williams, was citing a case as in point from 7 Edw. IIL, 
Mansfield C. J. interrupted with, “It is a great way to go 
back for a precedent to the 7th Edw. LIL,” &c.; and Heath 
J. added, “Come to modern precedents, something within 
three hundred years.” On the other hand, the courts fre- 
quently avail themselves of the lore contained in the Year- 
books and other old reports, when the subject requires a 
resort to the ancient sources of original law; a remarkable 
instance of which, among many others, may be seen in Out- 
ram V. Morewood, 3 Fast, 346, on a question of pleading a 
verdict by way of estoppel. At any rate, we do not pro- 
pose getting up an examination of the character of these 
ancient and almost obsolete representatives of law; it is 
rather from the more modern reports, and from some inquiry 
into the later styles of reporting, when we arrive at them, 
that we hope, if it may be, to render this article in some 
degree useful. We perfectly concur in the justice of the 
following remark of Chancellor Kent, as applicable not 
merely to the Year-books, but toa great number of the 
elder reports: “The ancient reports are going very fast, 
not only out of use, but out of date, and almost out of recol- 
lection. The modern reports, and the latest of the modern, 
are the most useful, because they contain the last, and it is 
to be presumed the most correct, explanation of the law, 
and the most judicious application of the abstract and stern 
principles of right to the refinements of property. They 
are likewise accompanied by illustrations best adapted to 
the inquisitive and elevated reason of the present age.” ' 

In the eighty years following the cessation of the Year- 
books, we have only the cases which were recorded by 
Plowden, Dyer, and Keilway. 

It may probably be said of Plowden’s Commentaries, that 
it is only very casually that they will be found to supply 
anything applicable to the uses of the present day; the 
points of law discussed and decided there having been for 
the most part obliterated and nullified by legislation. In 
Coke’s time it was different. He speaks of them as works 


11 Kent's Comment. 479. 
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of high merit, which deserve well of all the professors of 
the law. - 

Sir James Dyer was made a judge of the Common Pleas 
in 1557, and chief justice of the same in 1559. His reports 
commence with the 4th year of Henry VIII., and continue to 
the 24th of Elizabeth. He reported, it seems, the most 
remarkable cases that came before the Court of Common 
Pleas, together with those which, on account of their difli- 
culty, were adjourned into the Exchequer Chamber before 
all the judges, according to the ancient practice, which 
remained unaltered down to the reign of George IV. The 
first publication of the reports was about three years after 
his death, which took place in 1584. They were then pub- 
lished by his nephews in the Norman-French, in which they 
had been compiled. The notes of the edition in general use 


at the present day, are for the most part the work of Chief 


Justice Treby,' who published Dyer’s Reports, with notes 
and references, in 1688. The last edition (in English) is 
by Vaillant, who published them with Treby’s notes, and 
with new additional notes and references to modern cases 
and authorities, in 1794. According to Lord Campbell, 
these reports afford “a stupendous proof of the reporter’s 
industry and learning. Although now of little use to tell 
us what the law is, they are valuable records of the history 
of English jurisprudence and English manners.” Lord 
Campbell also considers him as really deserving to be 
called “the Shakespeare of law reporters, as he had no pre- 
decessor for a model, and no successor has equalled him.” 
One may understand what Lord Campbell may mean by 
this comparison between the poet and the reporter; but the 
reasons he gives for their resemblance are extraordinarily 
foolish. Headds, Dyer’s fame still “ flourishes, and those 
who are most competent to appreciate his merit have 
praised him the most.” In the preface to the Tenth Report, 
Chief Justice Coke speaks of “ Lord Dyer’s book con- 
taining the fruitful and summary collection of that reverend 
father of the law, Sir James Dyer.” Sir James was the first 
serjeant, of whom it is recorded that at his call to the 
degree he gave rings with a motto on them. This was in 
October, 1552, and his motto was: Plebs sine lege ruit. As 
a judge, he is said to have had the merit (how valuable a 


12T. R. 54. 
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one he possibly had learned by painful experience as a 
reporter) of being 


‘“* Settled to heare, but very slowe to speake.”’ 


So at least sings his eulogist, Whetsone, who commem- 
orated him soon after his death in multitudinous verse. 

Keilway reported from 12 Henry VII. to 22 Henry VIIL. ; 
his work contains also cases incerti temporis, and some temp. 
Edward IIL. 

From this time but few reporters, for a lengthened period, 
appear who have obtained the confidence of the bench and the 
profession. Croke, Anderson, Hobart, Bulstrode, Leonard,’ 
Rolle, Vaughan, and Saunders, are some of the more prom- 
inent, though not by any means of an equal amount of repu- 
tation; with these exceptions, and some few more that we 
are about to mention, the harvest of reporters is but weak 
and sickly down to the revolution. Whatever the cause, 
soon after the practice of publishing reports of law cases 
in Norman-French fell out of fashion, in consequence of a 
government order that they should be printed in English, 
and “a flying squadron of these reports’ (5 Mod. 8) broke 
out upon the country. Alleyn, Anderson, Benloe, J. Bridg- 
man, Brownlow, Bulstrode, Calthorp, Carter, Cary, Choice 
Cases in Chancery, Croke, Godbolt, Goldsborough, Hetley, 
Hutton, Jenkins, Keble, Lane, Leonard, Ley, March, First 
Modern, Moore, Noy, Owen, Palmer, Popham, Rolle, Saville, 
Siderfin, Styles, Tothill, Vaughan, Winch, were all first 
printed between 1648 and 1688. The learned author of 
the work whose title heads the article, considers that the 
worst of all the extant reports are contained among those 
names. However, there are certainly reporters of worse 
reputation than any of the above, with the exception of 
Noy and Siderfin; for nothing can be worse than the credit 
of 8, 10, 11, 12 Modern Reports, 3 Salk., Holt’s Reports, 
and some few others, all published subsequent to the revo- 
lution. It is to be remarked, also, that a great number of 
the above squadron were published posthumously, and not 
always from the original manuscripts. Some of them also 
were printed at long intervals after the date of decisions 
which they record. There are cases in Benloe as old as the 
year 1531, or 130 years before the report was printed; the 


1“ Leonard's reports were always in high estimation.”’ 1 Sugd. Powers 15, 7th Edit, 
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same is true ofsome parts of Anderson’s reports. It is also 
to be considered that very few of the reports, from the time 
of the cessation of the Year-books to the revolution, were 
compiled with the intention of publication; they were for 
the most part designed only for the private use of the note- 
taker in the course of his professional duties. In this state- 
ment, however, it is not meant to include Plowden, the first 
eleven of Coke’s reports, Styles, Saunders, and some few 
others. Even Coke confessed that he had not had time 
and leisure to publish his reports as he should have desired. 
The court-hand, and the abbreviations in which the old 
reporters enveloped their meaning, formed, no doubt, 
another fruitful source of error and misapprehension. 

The early chancery reporters are stated by Justice Story 
to be less accurate than their contemporaries in the common 
law courts, and he says they are shadowy, obscure, and 
flickering.| Mr. Wallace considers, that “while so little 
deference to precedent was had from the woolsack, no great 
motive existed to record cases; and hence until we come 
to the time of Peere Williams, when, under a succession of 
eminent men, Equity began to assume the shape of a science 
and asystem, we have few reports which inspire any consid- 
erable confidence as to accuracy, even where the genuine- 
ness of the manuscript and the capacity of the author—as 
in the case of Vernon—have not been brought into reason- 
able question.” It must not be forgotten, however, that 
every one cannot become qualified to speak with confidence 
of the character of the old reports. The names of many of 
them are scarcely ever heard in the courts, or met with in 
treatises. A long series of observations and comparisons 
would alone entitle most men to speak with authority of the 
qualifications of this or that body of reports; and this is 
especially true of the lawyers of these latter times, when 
the number of reporters has so vastly increased as to render 
it almost impossible for any individual to attain to a sound 
knowledge of the merits of many of the tribe, down to the 
end of the time of Lord Mansfield, who has perhaps left 
behind him more remarks, mostly unfavorable, upon the 
value of reports, and the talents of reporters, than any other 
judge. This was then not nearly so difficult a task as now; 
for up to 1776 the whole number of reports in this country, 


1 Vidal y. The City of Philadelphia. 2 Howard Sup. Ct. Rep. 193. 
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including both law and equity, did not much exceed one 
hundred and fifty volumes. 

It was the great undertaking of Sir James Burrow, who 
reported in the Court of King’s Bench during so many years 
of Lord Mansfield’s presidency, that worked the great revo- 
lution in English law reporting. Burrow aimed at such an 
extension of his report as should make the account he gave 
of a case useful; for this purpose, he did not scruple to 
incorporate the pleadings and the evidence where it was 
desirable, and also to recount the arguments at ample 
length, adding apparently all that fell from the judges as 
well in an interlocutory form as on giving their judgments. 
For practical purposes, we believe few reports have ever 
been more thoroughly useful than these,—their accuracy has 
hardly ever been questioned; and if the received tradition 
be correct, that they were revised and corrected by Lord 
Mansfield himself before publication, there is attaching to 
them a greater guarantee for fidelity than belongs to almost 
any other publication of the kind. The reports of Sir W. 
Blackstone have frequently been excepted to, and that by 
Lord Mansfield himself, who was no doubt well entitled to 
do so, many of them being reports of his own decisions. 
Other persons, however, by no means so well qualified to 
sit in judgment upon Sir William, have taken upon them to 
criticize and condemn. Among others, we find M. Dupin 
considers him to be so inaccurate as not to be worthy to be 
included at all in the list of reporters.’ M. Dupin’s knowl- 
edge of such matters may be determined on finding him 
telling us that the English law reports have become so 
numerous “et quils se multiplient tellement chaque jour 
qu'on croit inutile de les specifier ici. On se contentera 
d’en indiquer les principaux auteurs. Ce sont Brooke, 
Coke, Croke, Dyer, Hales, Holt, Fitzherbert, Plowden, 
Waughan.” Mr. Wallace’s castigation of M. Dupin for his 
conceit, is remarkably mild and lawyer-like. Mr. Wallace 
merely observes that he does not believe M. Dupin under- 
stands the case of Scott v. Shepherd,’ addicted though “ he 
is to feuxr d’artifice.”’ With respect, however, to soberer and 
more respectable criticisms on the respective merits of 
reporters, there seems to be little doubt that even judges 
have occasionally been misled to pronounce hasty estimates 


=. 


1 iene anetanien d’Avocat, ii. p. 575, cited Wallace, p. 26, note. 
- la 
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of the value of particular reporters from a partial view of 
their works. A case, perhaps erroneously reported, gives 
rise to an expression of distrust or disparagen' ‘ent, affecting 
the character of whole volumes; and there is much weight, 
we think, in Mr. Wallace’s observation, that many judges 
have reflected on the accuracy of reporters merely at 
second-hand, and often inaccurately. An instance of this 
kind occurred in the Court of Exchequer Chamber not 
many years ago. A counsel had cited a case from Lord 
Ray mond’s reports, but was immediately met by the obser- 

vation of one of the court, that he remembered to have seen 
Lord Raymond spoken of as an inaccurate reporter. Now, 
in fact, we believe it is indisputable that all which is extant 
to this effect consists of a single expression of Lord Mans- 
field, to the effect that the report of a case in his volumes, 
of a ruling of Chief Justice Holt at Nist Prius, which 
belongs to 10 Will. IIL, when Lord Raymond was a young 
man, was not to be closely relied on. However, the counsel 
not being at the moment prepared on this point, was unable 
to show the extreme injustice it would be to the memory of 
the noble and learned lord, if the whole of the reports 
which he persevered in taking whilst he was a junior bar- 
rister, solicitor-general, and chief justice of England, are 
to be involved in one common reprobation on such grounds. 
Lord Campbell's s opinion seems to be directly opposite; he 
speaks in very high terms of eulogy respecting these reports 
in his life of Lord Raymond: “ Not only when he was a 
student, but when called to the bar, when attorney-general, 
and when lord chief justice, he wrote an account of all the 
most remarkable decisions of the Court of King’s Bench, 
giving the arguments of the counsel and the opinions of the 
judges with admirable point, vigor, and exactness.” * 

Lord Mansfield was more than once particularly severe 
upon Barnardiston’s Chancery Reports. Thus, on one 
occasion, he is stated (2 Burr. 1142) to have “ absolutely 
forbid the citing that book, for it would be only misleading 
students to put them upon reading it. He said it was 
marvellous, however, to those who knew the serjeant, and 
his manner of taking notes, that he should so often stumble 
upon what was right, but yet that there was not one case 
in his book which was so throughout.” This is, perhaps, a 

12 Lord Campbell’s Lives of the Chief Justices, 190; he adds, however, p. 198, that 
‘* he by no means does the same justice to himself as he had done to Lord Holt.’ 
VOL. XXIII. NO, X. 62 




















oN tees 








ee eee 


a 


PS Rw 


een ohne nenaeteeaee 
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little overstrained ; Lord Eldon seems to have thought so, for 
speaking in the House of Lords in 1827, he is reported to 
have said (1 Dow. and C. 11)—in dealing with a cited case 
of Richards v. Syme, which he mentioned as being reported at 
length in Barnardiston’s Chancery Cases —‘“ Lord Mans- 
field, then Mr. Murray, argued that case before Lord Hard- 
wicke, and Mr. Barnardiston was at the bar at the same 
time, although afterwards, when Mr. Murray had become 
Lord Mansfield, if Mr. Barnardiston’s reports were cited, 
his lordship used to say, ‘ Barnard — what do you call 
him.’ In that book, however, my lords, there are some 
reports of great value.”’ It is not to be overlooked, how- 
ever, on the other hand, that Lord Eldon’s anecdotes, 
especially towards the close of his life, are not always to 
be implicitly relied on. 

Perhaps we should not be quite able to go along with 
Mr. Wallace, in the extent of misapprehension which he 
supposes to have gone abroad and obtained credence re- 
specting the demerits of reporters, from “the repeated 
condemnations passed upon their works by persons who 
perhaps had never investigated the matter themselves, and 
the error being traceable originally to the single and per- 
haps unconsidered dictum of one imposing individual.” 
We should incline to doubt whether at any time much 
harm was done in this way; and certainly of late years 
our judges have been most remarkably abstinent in ven- 
tilating their opinions of reporters. The judgment of the 
profession, unguided by the judges, forms the estimate in 
which reporters are at present held amongst us. 

Speaking of English judges, we do not think Mr. Wal- 
lace is well founded when he says: “ Numerous indeed might 
be the proofs, that judges have been content in this matter 
to draw from the stagnant reservoir of their predecessors’ 
learning, rather than at the spring of their own research 
and thought;” though we certainly cordially concur in 
thinking, “that, with regard to the character of the old 
reporters, statements earliest made are more deserving of 
attention than those made more late, confirming or enlarg- 
ing them. If, indeed, these latter contradict prior state- 
ments, referring to them especially, the case is altered; 
and in some circumstances might be taken to be reversed.” 
In fact, however, very few persons are competent to judge 
of the accuracy of reports, beyond the trifling errors which 
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are recognizable at a glance on the face of the report itself, 
and without any test or other help aliunde. It is nothing 
less than a careful comparison with contemporary reports 
(when there happen to be any), and that continued pa- 
tiently and carefully through a long series of examples, 
that qualifies a man (except in gross and patent cases of 
error) to pronounce that the reports of this or that re- 
porter are untrustworthy. Surely this is undeniable, and 
merely requires to be stated in order to meet with general 
acquiescence. Mr. Wallace does not, however, seem to us 
to be fully possessed with the spirit of the remark ; in fact, 
he seems to be inclined to attribute more weight to re- 
marks which are represented to have fallen from judges, 
both in favor of and against reporters, than perhaps those 
remarks are entitled to stand for; certainly these remarks 
do not prevent the courts from receiving and acting upon 
authorities derived from sources of bad repute, in cases 
where there is a dearth of other authorities, and where the 
case cited is itself reported without any patent blemishes, 
and is not at variance with other decided cases. In such 
cases, many instances might be shown where judges have 
consented to adopt the authority of a decision cited from 
an indifferent source where the thing decided in it is ac- 
cording to principle, and resting on reasoning in itself not 
open to exception. The case of Pigot v. Sury, an au- 
thority frequently resorted to in watercourse cases, though 
only reported by Popham, not in general a reporter of 
acknowledged authority, is in point as an instance. Mr. 
Wallace seems to imply that the members of the profession 
in the United States are not largely possessed of this 
species of erudition; and he mentions one striking instance 
of mischief that occurred in the Supreme Court of the 


United States, owing to an inadvertence of this kind of 


Chief Justice Marshall, and which he says had the effect 
of almost totally subverting (until it was overruled), in 
two States of the Union, the entire Law of Charitable 
Uses. The mistake arose from the chief justice having 
relied, without comparing the contemporary reports, on a 
doubtful authority from an old reporter, as to the correct- 
ness of whom there were in fact, though unknown at the 
time to the learned judge, the gravest grounds for doubt.! 


1 The Baptist Association v. Hart's Executors, 4 Wheat. 42. Vidal y. Girard’s Executors, 
2 Howard, 192. 
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It is certainly true in England, that Lord Mansfield has 
been more often quoted, for opinions about the reporters, 
than almost any other single judge. But we differ alto- 
gether from Mr. Wallace, when he imputes the following 
motive and reason for this: “In truth, the Lord of Caen- 
wood found it necessary to his system to discredit the old 
authorities of every sort; he meant to pull up the land- 
marks of the law, and to resettle it upon what he deemed 
the principles of equity and common sense. His taste, too, 
was more sympathetic with Pope than with Plowden, and 
he had too much both of the power and independence of 
genius either to pursue authorities or properly to compare 
their relative weight.” This seems to be rambling from 
the matter in question; but we confess we firmly believe 
the truth to be, that Lord Mansfield, during the whole 
course of his judicial career, was in the daily habit of ex- 
hibiting an anxious respect for precedents, and especially 
for the reasonings of preceding judges, uttered in giving 
their judgments; that he sought for the best accounts of 
these reasonings, and that it was the habit of comparing 
together contemporaneous reports of the same case, that 
led him to form opinions on the relative merits of report- 
ers, to an extent which it has not often occurred to judges 
since his time to form. In this country we believe we may 
say, it is now a totally exploded fallacy, set on foot by, and 
resting alone on, the venomous slanders of Junius, to say 
that Lord Mansfield has evinced—judging from the reports 
of the immense period during which he presided over the 
Common Law — any of those tendencies of designs, so 
vague and mysterious as they are, of remoulding the law 
according to his own notions of equity and of substantial 
justice. Mr. Wallace tells us: “Some reporters are 
minute, others general; one man gives you a daguerreo- 
type, another but a pencil outline. Burrow is a very good 
reporter, yet it cannot be doubted that the awe with which 
something magic in Lord Mansfield inspired every one 
about him, and which led Sir James to treasure the mi- 
nutest dictum that fell from his lips, has given body and 
permanence to what may have been a conversational, or 
suggestive, or pour s’informer remark, not delivered as a 
judgment for posterity. We are ignorant, of course, of 
the manner in which an observation was uttered; and, 
translated to metal, a passing idea assumes the weight of 
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judicial resolution.” This conjecture we must leave to 
operate with our readers with such force and weight as 
they may attribute to it; for ourselves, we can only say 
that it seems particularly unlikely that Lord Manstield—if 
these reports were in truth subjected to his eye before 
publication—should have left on record observations of his 
open to the above objections, even had his faithful auceps 
verborum, Sir James, occasionally relaxed his watchfulness 
so far as to allow of such blemishes to appear in the manu- 
script report. Still less do we subscribe to the charge 
made by Mr. Wallace, p. 50, that, pressed by an argument, 
he was quite unscrupulous in choosing the safer course of 
discrediting a reporter rather than depart from a pre- 
cedent. 

A singular confirmation of Burrow’s accuracy is set out 
by Mr. Wallace, and is in substance as follows :— 

In Cooper v. Chitty, Lord Mansfield, commenting in his 
judgment upon a case of Lechmere v. Thoroughgosd, which 
had been relied on in the argument, observes, that it is 
best reported in 1 Shaw, 12, and says it is the only clear 
statement of it in any of the reports; and then he pro- 
ceeds thus, “Comberbach, in giving the judgment of the 
court, which is the only sensible part of his whole report, 
for it is plain to me that he did not understand the former 
argument on the former day, which is the first part of his 
report of the case, agrees with Shower, and says, that ‘the 
court were of opinion that a construction should not be 
made to make the officer a trespasser by relation, for the 
taking was lawful at the time.’ But he must be mistaken 
in the first part of his report, for Lord Chief Justice Holt 
could never say that the property of the goods vested by 
the delivery of the fer? facias, and the extent for the king 
afterwards came too late.’’ Now, in the later case of 
Rorke v. Dayrell? Lord Kenyon thought fit to remark on 
this in a way which was afterwards thus exposed by 
Vaughan B., in giving his opinion on a summons to the 
judges before the House of Lords, in the case of Giles v. 
Grover... Lord Kenyon concludes his judgment in Rorke v. 
Dayrell with these words: “With respect to what is 
supposed to have been said by Lord Mansfield in Cooper 


11 Burr. 35, 36. 247. R. 412. 

8 Mr. Wallace continuesin this edition the mistake of the edition of 1845, of attrib- 
uting this detection to the present Lord Wensleydale. See, however, the edition of 
1845, p. 53. 46 Bli. N. S. 886. 
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v. Chitty, of Comberbach having mistaken Lord Holt’s 
opinion in Lechmere v. Toroughgood, it is as probable that 
the report of that observation is misstated.” If Lord Kenyon, 
before he delivered his judgment in Rorke v. Dayrell, had 
fortunately referred to his own note of Cooper v. Chitty, 
which has since been published by W. Hanmer, from his 
lordship’s original manuscript, instead of impeaching, he 
must have borne testimony to the accuracy of Sir James 
Burrow’s report of Lord Mansfield’s judgment in that par- 
ticular case. The notes of Sir J. Burrow and Lord Kenyon 
on this point are in such perfect harmony, that the one may be 
considered the fac-simile of the other, and we will transcribe 
them. Lord M. is reported by Sir James Burrow to have 
said “ that Comberbach, &c., &c., &e.”” (as quoted above.) 
The following is from Lord Kenyon’s report of Cooper v. 
Chitty, p. 422: “This ease of Lechmere v. Thorough good, is 
reported in two other books; in Comberbach 23, the latter 
part of the case is agreeable to that of Shower, that a 
construction should not be made to make the officer a 
trespasser by relation; as to the other part of the report, 
it was manifest to me that he did not understand what they 
were arguing about, for he makes Lord Holt say what he 
never could say about barring the extent of the crown. In 
3 Mod. it is as plain that the reporter never understood 
what passed; for he says, ‘the extent came too late, and 
that the property was bound by the /-/a. though the con- 
trary is very clear.’”’ Here we find, then, a statement 
attributed to Lord Mansfield, which Lord Kenyon surmises 
to be incorrectly given, and then Burrow’s accuracy vindi- 
cated by Mr. Baron Vaughan, in the course of a solemn 
statement of his opinion to the House of Lords, by the 
citation of Lord Kenyon’s own note of the same case, 
published in his own reports. 

Let us now examine in some degree some of the various 
styles of reporting. At the head of them all, for massive 
authority, stands the masterly mode that was followed by 
Sir Edward Coke. Ue published in his lifetime eleven 
books of reports. This first report appears to have been 
published in 1600, when he was attorney-general, the two 
following in 1601; the fourth and fifth in 1603; the fol- 
lowing six parts between 1606 and 1616, the eleventh 
being published in 1615. Such is the account that seems 
to result from comparing. various statements. These 
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reports were printed in the first instance in the original 
Norman-Freneh in which they had been written. The 
twelfth and thirteenth were not ‘publishéd until about three 
years after his death, and they were translated before pub- 
lication, an ordinance of parliament having directed some 
time before, that all law proceedings, entries, records, and 
reports, should be in English. These were among the 
manuscripts which were seized by the government when 
the chief justice had his supersedeas. In compliance with 
an address to the House of Commons, on the meeting of 
the Long Parliament seven years afterwards, they were 
restored to his family and printed. “Although inferior in 
accuracy to their predecessors,' they are found to contain 
many important decisions on political subjects which he 
had not ventured to give to the world in his lifetime.” My 
Lord Coke upon his supersedeas, 15th November, 1616, was 
ordered by the king “to expunge and retract such novelties 
and errors and offensive conceits as were dispersed in his 
reports;” but he showed, we are told, that there were no 
more errors in his five hundred cases than in a few cases 
of Plowden, and delivered a written explanation of other 
points. 

Probably Coke’s is the most gigantic undertaking, or 
nearly so, of any that has yet appeared in this department 
of labor conducted by a single hand. Vesey, junior, and 
Beavan, possibly exceed in mere length; but the labor 
bestowed on Coke's reports, as apparent from intrinsic 
evidence, is incomparably greater. It is to be remembered 
that in his days there were hardly any treatises to aid him 
in compiling the masses of notes which he appended to his 
reports; and though before his own there were only twelve 
volumes of reports extant, of which nine were Year- 
books,’ yet the reports in the Year-books are far more 
difficult of consultation, and require, and probably must 
always have required, incomparably more assiduity and 
labor to arrive at their meaning than ten times the quantity 
of matter in the form of modern reports would require. 

Lord St. Leonards thus expresses his opinion of Coke's 
style of reporting: “Let not our just admiration of Sir 
KE. Coke’s profound legal learning carry us too far. His 


1See4B & A. 614: 10 B. & C. 275. 
2 See Bacon's Works, vol. vi. 122; and Id. 121, 128, 132, 173. 
34 Lord Campbell's Lives of the Chief Justices, 339, note. 








RN POE 


ow» 


ee ed 


Signi. 





SF Oe RS Feld a hw © 


§92 Reporters and Reporting. 


system of turning every judgment into a string of general 
propositions or resolutions, has certainly a very imposing 
appearance ; but it is a system of all others the least cal- 
culated to transmit a faithful report. Is it not to be 
feared that the bias of a man’s own sentiment may invol- 
untarily lead him to pervert the opinions of others in 
order to support his own?”! 

Lord Campbell says: “ Notwithstanding the value of his 
reports, no reporter could venture to imitate him (1 Camp- 
bell’s Lives of Chief Justices, 340). He represents a great 
many questions to be resolved, which were quite irrelevant 
or never arose at all in the cause, and these he disposes of 
according to his own fancy. Therefore he is often rather 
a codifier or legislator than a reporter, and this mode of 
settling or reforming the law would not now be endured 
even if another lawyer of his learning and authority should 
arise. Yet all that he reported as adjudged was received 
with reverence.” 

Coke's own notion of what is a reporter’s duty, may be 
seen in his report of Calvin’s case, where he “challenges 
that which of right is due to every reporter; that is, to 
reduce the sum and effect of all to such a method as, upon 
consideration had of all the arguments, the reporter himself 
thinketh to be fittest and clearest for the right understand- 
ing of the true reasons and causes of the propositions and 
resolutions of the case in question.” 

It is manifest that such a scheme of reporting could only 
be entertained by a man who was conscious of powers and 
acquirements at least equal with those of the judges them- 
selves whose decisions he was collecting, and, besides, was 
able to give the time and labor necessary for the thorough 
investigation of each case as it passed through the court, 
for the purpose of deriving all those collateral results, and 
heaping up those stores of matter, but too often in a far 
degree cognate, which Coke so much affected in his state- 
ments of judicial decisions. In fact, also, the question of 
Lord St. Leonards seems to be answered by the consider- 
ation that probably much that Sir Edward Coke added of 
his own, was quite as sound and well supported as that 
which the court in form adjudicated. 

Probably no reporter will ever arise who, in his gener- 


m. : 7 Pow. 22, 7th edit. See also 2 Ld. Raym. 913. Willes, 568. W. Bla. 1234. 
ob. 300. 
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ation, shall be so superlatively excellent as Saunders. 
Without going the length of Lord Campbell, who tells us, 
“his reports, which are so entertaining as well as instruc- 
tive, that they have instilled into many a taste for juridical 
learning, notwithstanding its imagined dryness;”' we 
nevertheless contend that no writer in this line has ever 
equalled the merit of these reports in respect of clear, 
concise, and pointed method in which the effect of the 
arguments is stated, and the force of the decisions enunci- 
ated. Allowing for the circumstance, that the cases report- 
ed for the most part turn on points of pleading, with some 
more on matters of practice and procedure, and observing 
that the exigencies ofttimes made it very desirable for 
practical purposes that the whole record should be set out 
in each case, which we should in these days, in far the 
majority of instances, look upon as an unmeaning super- 
fluity, if not a book-making trick, it is impossible not to be 
struck with admiration as we remark the extremely sparing 
use of words, without any, the smallest, sacrifice of clear- 
ness with which the business and points of each case is 
evolved. To convey the fullest information in the least 
space, is the canon of reporting,” and this, of all reporters, 
Saunders has effectuated. It would be as bootless a task 
to attempt to abridge or condense, or pare him down, as to 
shorten the straight line joining two points. A good report 
ought to resemble the Thames,— the Thames, that is, of Sir 
John Denham,— it ought to be 


* Though deep yet clear, though gentle yet not dull, 
Strong without rage, without o’ertlowing, full.” 


It is not to be forgotten, however, in considering the 
masterly excellence of the Saunders achievement, that, with 
the exception of a very trifling proportion of the cases, he 
was engaged as counsel in all the cases which he reports; 
and hence he had the opportunity for acquiring a fuller 
acquaintance with facts, and with the bearings and points of 
the arguments, than can almost ever be within the power of 
a reporter in ordinary circumstances. Perhaps, among 
modern reports, those which stand next to the above for 
the care and success with which extraneous matter is 
stripped off, and nothing but the essence of the matter pre- 

1 2 Camp. Lives of Chief Just. 73. 
2“ We are now overwhelmed with law reports, and I think that every law reporter 


deserves well of his country who condenses.’ — Per Lord Cranworth in Dudgeon vy, 
Patrick, 1 Macq. H. Lds. 724. 
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sented to the reader — for brevity achieved without a sur- 
render of utility —for practical purposes, are the Queen’s 
Bench reports, by Ellis and Blackburn. 

Among the reports professedly conducted on the more 
diffuse scheme of representing the discussions and decisions 
of our courts of justice, we perhaps may be allowed to 
mention Burrow, Henry Blackstone, Bosanquet and Puller’s 
first series, and Scott’s Reports! in their long sequence, as 
those which are found among the most satisfactory for con- 
sultation in the every-day business of the professional prac- 
titioner. Most persons of this class must be well aware of 
the comparative value of the report which presents a full 
account of the facts proved, and the report defective in this 
respect, when the purpose is to determine in practice a 
question of evidence. The decision, as studied in the 
former report, may probably solve, or materially tend to 
solve, the difficulty ; whereas, in the latter, it will avail but 
little even to show a light, or point the path to the solution, 
So, with respect to points of pleading( though the matter is 
of less importance at present than in bygone times, at least 
with respect to pleadings at Common Law; whatever it 
may be, or may become, with respect to pleadings on equit- 
able grounds, still), it is as a rule imperative that decisions 
on topics of pleading ought always to be preceded by a 
full statement of the pleadings decided on. The rule in 
fact is so obvious that it would not be worth noticing spe- 
cifically if it were not that in some reports, especially in 
some of those which date about fifty or sixty years back, 
the practice was not always followed. Perhaps among the 
least valuable of the later reports, for these or similar 
reasons, most persons would rank Taunton, and Maule and 
Selwyn’s reports. The eighth volume of the former has 
been more than once denounced by Lord Wensleydale as 
worthless; and the latter are perhaps less cited in daily 
practice than almost any other reports of modern times, in 
proportion to the period of time over which they extend. 
None of the diffused style of reports, in our opinion, exceed 
those of Durnford and East, usually cited as the Term 
Reports, for care and accuracy of finish, including a match- 
less propriety of style, which they everywhere maintain. 

1 At the same time, we must admit that there is much of most unnecessary expansion 


and ne in these reports of Mr. Scott, — an evil bitterly complained of by many. 
—Ep L. M. & KR. 
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As to their general accuracy, and the point, and correctness, 
and precision, with which the essence of the decisions is 
abstracted into the marginal notes, these reporters have 
perhaps never been surpassed. In a minor point of accu- 
racy, but still one which saves incalculable labor and annoy- 
ance to the reader —the correctness of the references to 
the cases cited in argument — they are most praiseworthy. 
The same high qualities, maintained, moreover, through a 
greater number of years, mark the reports in the Exche- 
quer of Pleas of Messon and Welsby. The reports of 
cases in the Law Journal and Jurist have not unfrequently 
met with commendation from the Bench; and some of the 
judges have occasionally cited from the Bench cases from 
either of these periodicals, deciding important questions, 
which had not been noticed elsewhere. 

With respect to the question of the general accuracy of 
the English law reports published during the last half cen- 
tury,—a period which comprises not only the greatest 
amount of matter, but the resolution of the most compli- 
cated questions that have been dealt with by our courts, 
perhaps during any equal period of history,—the result of 
inquiry, we think, will prove on the whole satisfactory. No 
doubt the only available test is the comparison of con- 
temporary reports of given cases. The general result will 
be, we believe, to produce a sentiment of warm admiration 
in the examiner, who goes into the task with due qualifica- 
tions in respect of learning and understanding, and a 
candid recollection of the various difficulties that environ 
the task, and the arduous and incessant watchfulness and 
labor which it demands. 

As a guide to a knowledge of the accepted character of 
our various reporters, especially of the earlier of them, we 
think Mr. Wallace’s book performs all that it promises. A 
great amount of information on the subject is heaped to- 
gether in it, with highly praiseworthy industry and care. 
The book appears to have met with wondrous success in the 
United States. It will be seen that the edition which we 
have placed at the head of this article, and to which we 
cordially invite the attention of our readers, as a useful 
companion of their studies or practice, is the third. The 
second edition was only published in 1845, a fact which 
indicates the existence of a wide field for the sale of the 
work in North America, and by consequence measures the 
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general acceptability among the profession there, of a per- 
formance which certainly only requires to be known to win 
a corresponding popularity here. 

With a view to practical utility, we have compiled from 
various sources the following alphabetical table, comprising 
references to nearly all the occasions in which the reporters 
named have been characterized or commented upon by 
judges and other authorities. 


NAMES OF REPORTERS. REFERENCES TO AUTHORITIES. 


Aleyne - - 2 Show., 164. 
Atkyns - - 5 Taml., 64. 1 W. Bla., 671. 


Barnardiston - 2 Burr., 1142. 2 Ball & B., 386. 4 T. R., 57. 2 Dow., 
689,n. 2 Brow. Ch. Cas., 36. 8 T. R., 48. 1 East., 
642. 1 Dow & C., 11. 1 Dow, 3338, n. 

Blackstone, W. Dougl., 93, fol. ed. Sugd. V.& P., 191. 5 Burr., 2658, 
fol. ed. 

Barnes - 22L. J. Ex., 284. 3B. & P., 245. 

Bracton - 37. R., 257. Report of Committee of H. of Commons 
on Public Records, p. 82, App. 8 Rep., 35. 1 Show., 
99. Fitz. Abr. tit, Ward, N. 71. 14 How. Sta. 
Tri., 33. 3B. & C., 99. 

Bunbury 5 Burr., 2658. 

Burrow 24 L. J. Q. B., 248. 


Calthorp 2 Burr., 249. 

Carter - 4 C. B., 592, note. 

Carthew 2T. R., 776. Willes R., 182. 

Clerke - 3 T. R., 338. 

Coke - 2 Burr., 858. 1 Sugd. Pow., 22, 7th edit. 10B. & C., 
275. 4B. & A. 614. 

Croke - - 2 Keb., 316. 

Comberbach - Cunningham on Simony, 77. 


Dalison - 11 Q. B., 471, note. 
Davy - - - Palm. 462. Dyer, 145. Latch, 238. 4 T. R., 194. 
Dyer - - - 2T. R84. 4 Dow., 202. 1 Jur. N.S., 1016. 


Espinasse- - 22 L. J. Ex., 317. 13 Q. B., 840. 


Finch - - - 3 Atk., 334. 1 Wils., 162. 

Fitzgibbon 3 Atk., 610. 

Freeman - Cowp., 15. 16 Ves. 580. 1 W.Bla,140. 3 Ves., 580, 
n. 1 Ball & B., 307. 


Gibson - 3 Burr., 1874. 11 Q. B., 658. 7 A. & E., 894. 


Hardres_ - 1 W. Bla., 140. 
Hobart - 6 T. R., 441. 1 Ves., 305. 
Holt, C. J. 1 Wils., 15. 


Jenkins - 1 Wils., 9. 3 Atk., 53. 


Keble - - Caldee. R., 332, 338. Dongl.. 292. 3 Wils., 330. 1 W. 
Bla., 366. Ridgw. Cas. T. Hardw., 100. 4 T. R., 
649. 28 L. d., C. B., 223. 
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Leonard - - Qu. Warr. Cas., Treby’s argu., 30. 3 Chance. Cas., 49. 
| Sugd. Pow. 
Lofft - - - 5. B. Moore, 391. 2 Bro. & B., 536. 


Molloy - - - 8C. Rob., 269. 

Moseley - - 5 Burr., 2629. Ld. Campb. Lives of the Chancellors, 
iv. 614. 

2 Mod. Reps.- 1 Ld. Raym., 537. 

4 Mod. Reps.- 2 Ld. Raym., 1071. 

6 Mod. Reps.- 1 Ves., 11. Ridgw. Rep., T. Hardw., 126. 

8 Mod. Reps.- 1 Burr., 386. 3 Burr., 1326. 3 M. & Ry., 401. 

9 Mod. Reps.- 10 A. & E., 73. 2 Jac. & W., 171. 7 T. R., 239. 

10 Mod. Reps. Dougl., 664, note. Id. 61, Cowp., 178. 2 Burr., 588. 


Noy - - - Cunningham, Simony, 77. 1 Ventr., 81. 2 Keb., 652. 
Co. Litt., 54, note, 358. 

11 Med. Reps. Cowp., 16. 

12 Mod. Reps. Dougl., 82, 83. 3 Burr., 1326. 


Palmer - - Stra., 71. 
Plowden - - 4 Bligh, 44. 
Popham - - 1 P. Wms.,17. 1 Keb., 676. 


Raymond, Lord 1 Burr., 36. 1 W. Bla., 65, 70. 3 'T. R., 261. 4 Cla. & 
F., 761. 1 Ld. Campb. Lives Ch. Justices, 72 

tolle - - - 12 Mod., 689. 1 Mod., 273. 

Saunders - 3 Burr. 1730. 2 B.& P., 23. Willes, 479. 3 Dow., 15. 
1 Cro. & J., 9. 

Salkeld 2 East, 8 note (6). 1 Keb., 656. 

Sayer - - - 1 Sugd., Vend. & P., 80. 

Siderfin - - 2 Ventr. Comberb., 377. 

Strange - - Fost. Cro. L., 294. 


Taunton - - 23 L. J. Ex., 180. 
Vaughan - - 2 Ves., 281. 


Vernon - - 1 Atk... 556. 10 Mod., 530. 1 HL. Bla., 326. 
Viner - - - 1 Burr., 364. Dru. Ir. Chane. Cas., 150. 
Williams, Peere 2 My. & K., 757. 3 Ves., 130. 4 Ves., 462. 
West - - - 4 Tau., 85. 

Winch- - - 6 T. R., 441. 


Circuit Court of the United States. 
Southern District of New York. January Term, 1861. 
CHARGE OF JUDGE SMALLEY TO THE GRAND JURY ON THE 


Law oF TREASON, AND THE PROVINCE AND DottiEs oF 
GRAND JURORS. 


Gentlemen of the Grand Jury : The court has requested 
your attendance, this morning, in order to give you some in- 
struetions in relation to crimes which have long been un- 
kuowu iu our hitherto peacelul aud happy country; which 
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for more than fifty years the federal courts have not been 
salled upon to investigate, and which are therefore very im- 
perfectly understood in the community. Yet, one of them 
is the highest crime known to the laws in any civilized 
country. It is that of high treason. Recent painful events 
make it the duty of the court to define to you what consti- 
tutes the offence, and also what constitutes the lesser crime 
of misprision of treason, that you may inquire whether either 
has been committed by any person or persons within the ju- 
risdiction of this court, and if you are satisfied that either 
has, that they may be presented to the court, to be dealt 
with according to law. And also that those who desire to be 
good and true citizens may be forewarned, and not ignorantly 
and unwittingly be led into the commission of any acts in 
violation of the laws of their country, and which would make 
them guilty of either of those offences. It is unnecessary 
at this time to enter into an elaborate disquisition upon the 
law of treason. The Constitution of the United States 
clearly defines in what it consists. The third section of the 
third article provides “that treason against the United 
States shall consist only in levying war against them, or in 
adhering to their enemies, giving them aid and comfort.” 
Again, the same section provides that “the Congress shall 
have power to declare the punishment of treason.” 

In pursuance of the power thus conferred, Congress 
passed an act, which was approved April 30, 1790, which 
prescribes in section one — 

“That if any person or persons, owing allegiance to the 
United States of America, shall levy war against them, or 
shall adhere to their enemies, giving them aid and comfort, 
within the United States or elsewhere, and shall be thereof 
convicted, on confession in open court, or on the testimony 
of two witnesses to the same overt act of the treason whereof 
he or they shall stand indicted, such person or persons shail 
be adjudged guilty of treason against the United States, and 
shall suffer death.” 

Sec. 2. “ That if any person or persons, having knowledge 
of the commission of any of the treasons aforesaid, shall 
conceal, and not, as soon as may be, disclose and make 
known the same to the President of the United States, or 
some one of the judges thereof, or to the President or 
Governor of a particular State, or some one of the 
judges or justices thereof, such person or persous, on con- 











oa 





NTRS 6 ed abe Mites 











Circuit Court of the United States. 599 


viction, shall be adjudged guilty of misprision of treason, and 
shall be imprisoned not exceeding seven years, and fined 
not exceeding one thousand dollars.” 

It is well known that war, civil war, exists in portions of 
the Union. 

That persons owing allegiance to the United States have 
confederated together, and with arms, by force and intimi- 
dation, have prevented the execution of the constitutional 
acts of Congress, have forcibly seized upon and hold a 
custom-house, and post-office, forts, arsenals, vessels, and 
other property belonging to the United States, and have 
actually fired upon vessels bearing the United States flag 
and carrying United States troops. This is a usurpation 
of the authority of the federal government; it is high 
treason by Jevying war. Either one of these acts will con- 
stitute high treason. There can be no doubt of it. 

The fact that any or all engaged in the commission of 
these outrages act under the pretended authority of the 
legislature, or a convention of the people of any State, or 
of the officers appointed thereby, or acting thereunder, does 
not change or affect the criminal character of the acts. No 
man or body of men can throw off their allegiance to their 
government in that way. Nor can any State, or the 
people of any State, acting in any capacity whatever, ab- 
solve any person therefrom. 

Neither South Carolina nor any other State can authorize 
or legally protect citizens of the United States in levying 
war against their government, any more than can the Queen 
of Great Britain or the Emperor of France. If any such 
power is assumed, it is without right, and the deluded in- 
dividual who acts under it is none the less guilty of treason, 
and liable to be punished therefor. 

That the slaveholding States have just cause of complaint 
against some of their sister States, is lamentably too true; 
that the legislatures of several States have passed acts 
which are in direct conflict with one of the plainest pro- 
visions of the Constitution of the United States, which acts 
were intended to deprive the slaveholding States of rights 
expressly guaranteed to, and important to them, is well 
known. This is deeply to be regretted; and it is hoped 
and believed that the sober, second thought of the people 
of those States will induce them to do justice to them- 
selves as well as to their southern brethren, and evince their 
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loyalty to the Constitution and the Union by speedily 
wiping all such acts from their statute books. 

But the fact that some of the States have passed uncon- 
stitutional acts can afford no justification for rebellion and 
civil war, or a breaking up of our federal Union, which was 
formed by the patriotism and wisdom, conciliation and com- 
promise of our fathers—in which our prosperity as a 
people has been unparalleled in the history of nations. 
Such legislative acts, however, are not laws. Being in vio- 
lation of the Constitution of the United States, they are 
mere nullities, and all who attempt to enforce them are 
themselves violators of the laws, and can be, and in some 
instances have been, punished as such. 

What overt acts, then, constitute treason? A mere con- 
spiracy to subvert by force the government, however fla- 
gitious the crime may be, is not treason. ‘To conspire to 
levy war, and actually levying war, are distinet offences. 

If a body of people conspire and meditate an insur- 
rection to resist or oppose the laws of the United States 
by force, they are only guilty of a high misdemeanor; but 
if they proceed to carry such intention into execution by 
force, they are guilty of treason by levying war. 

In the language of Chief Justice Marshall :— 

“It is not the intention of the court to say that no in- 
dividual can be guilty of this crime who has not appeared 
in arms against his country. 

“On the contrary, if war be actually levied, that is, if a 
body of men be actually assembled for the purpose of 
effecting, by force, a treasonable purpose, all those who 
perform any part, however minute, or however remote from 
the scene of action, and who are actually leagued in the 
general conspiracy, are to be considered as traitors.” 

As the court has already said to you, the combination 
and assemblage of a body of men with the design of seiz- 
ing, and the actual seizing of the forts and other public 
property in and near Charleston, South Carolina, and in 
some other States, is a levying of war against the United 
States. Consequently, any and every person who engages 
therein is by the law regarded as levying war against the 
United States; and all who adhere to them are to be re- 
garded as enemies, and all who give them aid and comfort, 
in South Carolina or New York, or in any other portion of 
the United States, or elsewhere, come within the express 
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provisions of the first section of the act of the thirtieth 
April, 1790, and are guilty of treason. 

What amounts to adhering to, and giving aid and comfort 
to our enemies, it is somewhat difficult in all cases to 
define ; but certain it is that furnishing them with arms, or 
munitions of war, vessels, or other means of transportation, 
or any materials which will aid the traitors in carrying out 
their traitorous purposes, with a knowledge that they are 
intended for such purposes, or inciting and encouraging 
others to engage in or aid the traitors in any way, does 
come within the provisions of the act. And it is immate- 
rial whether such acts are induced by sympathy with the 
rebellion, hostility to the government, or a desire for gain. 

Under the second section of the act of 1790, all who 
have any knowledge of any such acts of treason, and do 
not, as soon as possible, make it known in the manner there- 
in prescribed, are guilty of misprision of treason and sub- 
ject to the punishment therefor. 

Your inquiries must be confined to offences committed 
within the jurisdiction of this court, that is, within the 
Southern district of New York, and upon the high seas. 
Although there may be a question whether the jurisdiction 
of the court, in such cases, is not more extended, you will 
for the present confine your investigations to the limits 
prescribed. Within this limit it is your right and your 
duty to inquire whether any person or persons have been, 
according to the principles of law laid down by the court, 
guilty of treason or misprision of treason, and if you are 
satisfied that either of these offences has been committed, 
to faithfully and fearlessly present the offenders, that they 
may be punished. 

It is the duty, and it will unquestionably be the desire of 
all good and true citizens, to do, in their respective spheres, 
everything in their power to suppress rebellion, expose 
treason, and bring traitors to justice. 

Inquiries having been made by the jury in reference to 
their duties, the court made the following observations :— 

When the grand-jury retired, the other day, one of the 
members of your body submitted, on paper, certain ques- 
tions to the court, which I shall now proceed to answer. 
“First. Whether it is the duty of the grand-jury to in- 
quire into violations of the law which may be incidentally 
brought to their knowledge, and which have not been pre- 
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sented by the district attorney, and which he had no knowl- 
edge of.” In reply to that the court would say, gentlemen, 
that you are not necessarily confined to offences to which 
your attention may be called by the prosecuting officer. 

If any one of you have reason to believe that any of the laws 
of the federal government have been violated, you are at lib- 
erty to inquire into the watter, whether or not your atten- 
tion has been called to it by the district attorney. Unques- 
tionably you have a right to make the investigation. 

The second inquiry is, “ Whether it is expected of the 
jury to examine into the detention of felons and witnesses 
as to their safety, treatment, and comfort, and as to whether 
any persons are kept an unwarrantable time before trial.” 

The third inquiry is, “ Whether it is expected that the 
grand-jury would present such defects in the practice in 
the custom-house as render it easy for the clearance of 
vessels for the slave-trade.” With respect to that, gentle- 
men, it may be well to consider, for a moment, what is the 
jurisdiction of the federal courts. First, then, they can 
only inquire into violations of the federal laws. The 
federal courts have no common-law criminal jurisdic- 
tion, and they therefore have no jurisdiction over offences 
that are not created by the Constitution, or some act of 
congress under the Constitution. 

I understand that, in many of the States, it is by express 
statute made the duty of grand-juries to inquire into mat- 
ters referred to in the second and third interrogatories sub- 
mitted to the court. 

English grand-juries have also frequently inquired into 
such matters, and made presentment thereof to the court, 
and probably it is a part of the common law that they 
should do so; but the court is not aware of any act of con- 
gress, nor of any practice in the federal courts, which 
renders it your duty to make any of the investigations con- 
templated by either of these questions. 

The court does not intend to say that you may not make 
such examinations and inquiries, only that they are outside 
of your judicial duties, and if you make report to the court, 
it has no power to act, and can do nothing more than to 
order it filed with its records. Such investigations, there- 
fore, cannot be regarded as a part of the official duties of 
grand-juries in the federal courts. 

You are at liberty now to retire, gentlemen, and proceed 
with the business before you. 
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Supreme Judicial Court of Massachusetts. January Term, 
1860. 


Horton D. WALKER rv. Boston INSURANCE COMPANY. 
Same v. Hope Insurance CoMPaANy. 


In Massachusetts, it is the well-established law that underwriters insuring 
vessels against perils of the sea, are bound to reimburse to the assured, 
the amount which he has been obliged to pay to the owners of another 
vessel for damages to such vessel suffered in a collision with his own, 
caused by the master or mariners of his own vessel. 

By the common law, the whole damage in such cases, though it infinitely 
exceed the value of the ship and freight, may be recovered of the 
owner of the vessel in fault ; but no such liability extends to the person 
or persons who are owners of the freight merely. 

This common-law liability is not changed by the act of congress of 1851, 
ch. 43, (9 Stat. at Large, 635,) limiting the liability of ship-owners. 

This act creates no new liability. Its effect is merely to limit the liability 
of those who were previously liable for the tortious acts of the master, 
mariners, and passengers on board their vessel. 

The privilege given by the statute to the ship-owner to exonerate himself 
from individual liability and to cause legal proceedings against himself 
to cease, by the surrender and transfer of the ship and freight, is not 
given to one who is responsible for damages resulting from collision, but 
is strictly confined to cases in which freighters, or other owners of prop- 
erty, have sustained losses in consequence of its embezzlement or de- 
struction by the master, mariners, or passengers on board the ship. 

Therefore, when there has been a collision, and the owner of the vessel in 
fault has paid the decreed damages, the amount so paid may be recov- 
ered by the owner of the vessel from his insurers, and should not be 
apportioned upon the aggregate value of the ship and freight. 

In such cases, the value of the vessel is to be estimated in the condition in 
which it was immediately before the occurrence of the collision. 


These were actions on policies of insurance, whereby the 
defendants insured the plaintiff in the sum of $18,000 on 
the ship Fortitude, valued at $18,000, and were submitted 
to the court upon the following agreed statement of facts. 

On a voyage to Havre, the ship came into collision 
with the bark Sir Robert Peel, by which both vessels 
were damaged. The ship subsequently arrived at Havre, 
where the cargo was delivered, and the freight, amount- 
ing to $15,000, paid. An adjustment of general aver- 
age was made at Havre, in which the ship, in her dam- 
aged state, was valued at $6,000. She was repaired at an 
expense of $8,000, of which the defendants paid their pro- 
portion. Subsequently, being in London, she was libelled 
by the owners of the Sir Robert Peel, in a cause of col- 
lision, condemned in damages and costs, and the plaintiff 
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was obliged to pay, on account thereof, and of the expenses 
of defending the suit, about $10,000; and in this suit seeks 
to recover ,*; of the sums so paid. 

The defendants, admitting a liability on account of the 
loss, insist that the amount should be apportioned on the 
aggregate value of the ship and freight at Havre; that, for 
this purpose, they are not concluded by the valuation in 
the policy; and that the owner of the ship, as such, and, 
consequently, her insurer, is not liable for more than the 
value of the ship after the collision. 

S. Bartlett was counsel for plaintiff, and F. C. Loring for 
defendants. 

Merrick, J.— These actions are brought upon policies 
issued by the defendants upon the ship Fortitude, valued 
therein at $18,000. The two policies in the first case are 
in the aggregate for $8,000, and the policy in the last is for 
$10,000; thus together covering the entire value of the 
ship. It is the well-established law of this Commonwealth 
that underwriters insuring vessels against perils of the sea 
are bound to reimburse to the assured the amount which he 
has been obliged to pay to the vwners of another vessel 
for damages suffered in a collision with his own, caused by 
the master or mariners of whom she is in charge. Nelson 
v. Suffolk Ins. Co. 8 Cush. 477. This is not denied by the 
defendants; and they accordingly severally admit that an 
action may be maintained against them upon these policies 
on account of the loss disclosed in the agreed statement of 
facts. No controversy therefore arises in relation to their 
general liability, but the parties are at variance as to its 
measure and extent. The plaintiff claims that he is entitled 
to recover of the defendants their respective portions of 
the entire loss, which was less than the value of the ship, 
resulting from the collision with the Sir Robert Peel. But 
the defendants contend that their liability is limited to the 
share which would fall upon the ship in an apportionment of 
the loss upon the value both of the ship and freight; or, at 
most, to the value of the ship, estimating it in the condition 
in which it was left immediately after the occurrence of the 
collision. 

Previously to the enactment of any statutory provisions 
upon the subject, the rights and responsibilities of parties 
depended upon the principles of the common law which had 
been adopted and practised upon in this country. Séinson v. 








settle apmldcndibreeiii6:) aes 











Tet Gell lrice RE 








Supreme Judicial Court of Massachusetts. 605 


Wyman, Daveis R. 175. It is very accurately stated in the 
brief of the counsel for the defendants, that at commen law 
the whole liability falls upon the owner of the ship; it is 
not affected by the value of the ship or freight, nor lessened 
if he is not entitled to the freight; and the owner of the 
freight is under no liability for the damage done. This 
proposition is fully warranted and sustained by all the 
authorities. “The owner ofa ship,” says Chancellor Kent, 
“js bound for the whole amount of the injury done by the 
master or crew, unless where ordinances or statutes have 
established a different rule.” 3 Kent Com. (6th ed.) 217. 
The same doctrine has been affirmed by Dr. Lushington, 
who states emphatically that at common law the whole 
damage, though it infinitely exceed the value of the ship 
and freight, may be recovered of the owner. The Volant, 
1 W. Rob. 385, and 1 Notes of Cases,503. The Mary Car- 
oline, 3 W. Rob. 101, and 6 Notes of Cases, 536. It 
is nowhere laid down or asserted, in any of the author- 
ities, that the person who was become entitled to receive 
the freight which may be earned, but who has no inter- 
est in the ship, is subject to any such responsibility. 
And that such liability does not extend to the person to 
whom, by any contract of sale, hypothecation, or assign- 
ment, the freight is payable, but must be restricted and con- 
fined to the owner of the ship, is obvious, when the princi- 
ple on which that liability depends is considered; that is, 
the responsibility of the principal for the acts of his agent. 
“The rule,” says Ware, J., “which holds the principal 
responsible for the tortious acts of the agent, will include 
the master of a vessel.” The Rebecca, Ware, 206. This rule 
extends with equal force to all the officers and mariners 
employed in the prosecution of a voyage on which it may be 
sent. They are employed and put on board by the owner. 
They are engaged in his service, and act for him, for the 
time being, in the control and management of his property. 
They stand in his place by his direction and appointment, 
and are therefore his agents, for whose acts and conduct the 
law makes him responsible. But no such relation exists 
between them and one who has no other interest than the 
mere right to receive the freight which may be earned. The 
latter has no interest in, and can exercise no authority over, 
the ship; he does not emp!oy the master or any of the crew; 
and none of them are suv,ect to his authority, nor Lound 
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nor even at liberty, to comply with any direction he may 
give them. They are therefore strangers to him, and noth- 
ing which they do can impose upon him any liability. 

But the defendants contend that all this is changed by the 
provision of the act of congress entitled, “An act to limit 
the liability of ship-owners, and for other purposes.” U.S. 
Stat. 1851, eli. 43. 9 Stat. at Large, 635. They insist 
that that act does not operate merely to modify and 
restrain the old common law liability, but that it creates a 
new and different liability; that it creates a charge upon 
the freight and its owner, which did not exist at the common 
law, and puts it and its owner upon the same footing with 
the ship and its owner as to liability for damage. 

It is not pretended that the proposition thus asserted is 
directly or in express terms enacted by the statute; and it 
appears to be very plain that, upon a careful analysis, no 
such conclusion can be deduced from it upon any proper and 
just construction of its provisions. 

All the provisions of the statute which have any bearing 
upon the question are contained in the third, fourth, and 
fifth sections. They are as follows :— 

“Skror. 3. The liability of the owner or owners of any 
ship or vessel, for any embezzlement, loss, or destruction, 
by the master, officers, mariners, passengers, or any other 
person or persons, of any property, goods, or merchandise, 
shipped or put on board of such ship or vessel, or for any 
loss, damage, or injury by collision, or for any act, matter, 
or thing, loss, damage, or forfeiture, done, occasioned, or 
incurred, without the privity or knowledge of such owner 
or owners, shall in no case exceed the amount or value of 
the interest of such owner or owners respectively, in such 
ship or vessel, and her freight then pending. 

“Sect. 4. If any such embezzlement, loss, or destruction 
shall be suffered by several freighters or owners of goods, 
wares, or merchandise, or any property whatever, on the 
same voyage, and the whole value of the ship or vessel, and 
her freight for the voyage, shall not be sufficient to make 
compensation to each of them, they shall receive compen- 
sation from the owner or owners of the ship or vessel in 
proportion to their respective losses; and for that purpose 
the said freighters and owners of the property, and the 
owner or owners of the ship or vessel, or any of them, may 
take the appropriate proceedings in any court, for the 
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purpose of apportioning the sum for which the owner or 
owners of the ship or vessel may be liable amongst the 
parties entitled thereto. And it shall be deemed a sufficient 
compliance with the requirements of this act on the part of 
such owner or owners, if he or they shall transfer his or 
their interest in such vessel and freight, for the benefit of 
such claimants, to a trustee, to be appointed by any court 
of competent jurisdiction, to act as such trustee for the 
person or persons who may prove to be legally entitled 
thereto, from and after which transfer all claims and pro- 
ceedings against the owner or owners shall cease. 

“Sect. 5. The charterer or charterers of any ship or ves- 
sel, in case he or they shall man, victual, and navigate such 
vessel at his or their own expense, or by his or their own 
procurement, shall be deemed the owner or owners of such 
vessel within the meaning of this act; and such ship or 
vessel, when so chartered, shall be liable in the same man- 
ner as if navigated by the owner or owners thereof.” 

The third section contains provisions in relation to two 
distinct classes or objects of loss and damage; first, as to 
the embezzlement, loss, or destruction by the master, mar- 
iners, or other persons, of goods; merchandise, and property 
shipped or put on board a vessel; and secondly, as to in- 
juries done or damage resulting from collision or other acts 
committed without the knowledge or consent of the owner. 
And in each and all the instances enumerated, the liability 
of the owner to make compensation for the loss is restricted 
in amount to the value of his interest in the ship and the 
freight then pending. The purpose of the legislature in 
the enactment of this statute, and the object to be accom- 
plished by it, can hardly be mistaken; and in view of that 
object, the just interpretation to be put upon its language 
appears to be very clearly and significantly indicated. Up 
to that time, under the established principles of law which 
had theretofore prevailed, ship-owners were liable for the 
entire loss or damage occasioned by the tortious acts of the 
master or other persons in their employment on board 
their vessel, to an indefinite amount, even though, in the lan- 
guage of Dr. Lushington in the cases above cited, “it 
should infinitely exceed the value of both the vessel and 
the freight.” 

But the maritime law was otherwise. “The general 
sense of the commercial world,’ says Ware, J., in the case 
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of The Rebecca, Ware, 207, “seems to be satisfied with 
holding the owners of vessels responsible to the extent of 
their interest in the ship, and by abandoning the ship and 
freight to the creditors, they are discharged ;*’ and accord- 
ingly, that rale has prevailed among the maritime nations on 
the continent of Europe. Appreciating the reasonableness 
of that limitation, in view of the extreme hazards of an 
indefinite extent of liability to which ship-owners under the 
existing system of law were exposed, the different legis- 
latures in England and in this country at length began to 
adopt it. See English statutes cited by counsel for defend- 
ants. 17 Geo. 2, ch. 15; 26 Geo. 3, ch. 86; 53 Geo. 3, ch. 
159; 17 and 18 Vict. ch. 104. As early as the vear 1819,a 
statute was passed by the legislature of Massachusetts, to 
which is prefixed a preamble, reciting what had been held 
to be the existing law in relation to the liability of owners 
of ships, and setting forth the reasons why a change and 
alteration of the law in that respect ought to be made. 
This object was the relief of owners of ships by limiting 
their responsibility, because the previous indefinite extent 
of liability tended to the discouragement of trade and nav- 
igation. Stat. 1818, ch. 122. These provisions were re- 
enacted and somewhat enlarged in the Revised Statutes, 
eh. 32. The statute of the United States soon followed, 
and is in all respects, except in a single provision presently 
to be adverted to, almost a literal copy of our own. In 
substance there is no difference between them. As the 
purpose of the former is in the act itself expressly declared 
to be for the encouragement of trade and navigation, by 
obviating the objection, arising from an extreme and unde- 
fined liability, of merchants and others to an investment of 
their property in ships, and becoming interested and con- 
cerned therein as proprietors, it is not unreasonable to infer, 
from the close similarity of its provisions, that the same 
purpose was in view in the enactment of the latter. Indeed, 
there is nothing in the language or expressions in any sec- 
tion of either statute, by which the liability of a ship-owner 
is thenceforward to be circumscribed and confined, to indi- 
cate an intention to create new liabilities, or to subject 
other parties to responsibilities which did not before attach 
to them. In the act of congress, it is declared that the lia- 
bility of the owner or owners of ships shall in no case ex- 
ceed the amount or value of their respective interests in 
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the ship and the freight then pending. Freight is not men- 
tioned in any such connection as to have a tendency to show 
that those entitled to receive it shall be chargeable for 
damage caused by the misconduct of the master or mariners, 
or of persons on board the ship; but only as one of the ele- 
ments to be taken into the estimate in ascertaining the 
measure and extent of the compensation to be paid by the 
owners of the ship for the damage caused by the wrongful 
acts of those persons whom they have employed or per- 
mitted to be on board. If it had been intended to 
impose a burden upon parties who by the existing law 
were under no responsibility, and who have no power or 
control over the ship, or its master or mariners, that inten- 
tion would, undoubtedly, have been manifested in clear and 
unambiguous terms, and would not have been left to be 
developed by inference from expressions which in their com- 
mon and usual signification, as well as in the particular con- 
nection in which they are used, appear to be applicable to 
an entirely different purpose. 

In general, the owner of the vessel, or, if it be chartered, 
then the charterer, is the owner also of the freight. It may 
be, that by a sale or assignment, the assignee may become 
entitled to receive it. This last condition of things does 
not appear to have been at all contemplated by the legisla- 
ture in the enactment of the statute, and accordingly no pro- 
vision is made respecting it. Butas the owner of the vessel 
is commonly the owner also of the freight, it was necessary 
to prescribe a rule in the contingency of its being chartered. 
The fifth section was accordingly added for that purpose ; 
and it is there provided that charterers of a vessel, who 
man, vietual, and navigate it at their expense, shall be 
deemed the owners of it within the meaning of the act; and 
in such case, they, like the actual owners, are made liable for 
damages occasioned by any negligence or tortious conduct 
or mismanagement of the master or mariners to the value 
of the ship and freight. Here is an express provision, cau- 
tiously introduced in relation to charterers, who by the com- 
mon law would, as principals engaged in prosecuting the 
voyage, be responsible for the acts of the persons on board 
employed in their service, that there might be no doubt or 
misapprehension either as to the fact or the measure and 
degree of their liability. From such care and precision in 
declaring and establishing the law in relation to such parties, 
65 
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it may fairly be inferred that its provisions were intended 
to be applied to those parties only who were expressly 
named; and that it would be unreasonable to enlarge 
their meaning by any ingenious or plausible construction, 
so as to impose new and serious liabilities upon others who 
were before subject to no responsibility. 

In the absence of any prescribed rule or regulation re- 
specting the rights and liabilities of persons ‘entitled by 
virtue of any sale, assignment, or transfer, to receive the 
freight which may ultimately be earned by the due trans- 
portation of goods and merchandise, distinct from those of 
the owner of the ship, the several provisions of the statute 
should have such a reasonable construction as to effect the 
manifest intent and purpose of the legislature in its enact- 
ment. The aggregate value of his interest in the ship and 
pending freight is made to constitute the amount beyond 
which he cannot be required to make compensation in any 
of the designated instances of injury and loss. Considered 
in this connection, it is obvious that freight is spoken of, not 
with any purpose of imposing a new responsibility upon 
other parties, but only as one of the items to be taken 
into estimation in ascertaining the extent and limitation 
of the liability of the party who is already responsible. 
The particular and exact interest, which is thus to be 
resorted to as one of the elements to be considered in mak- 
ing the necessary and prescribed computation, is that which 
is acquired, or in the course of being acquired by the per- 
formance of the stipulated service in the carriage of the 
cargo. It can make no difference in this respect how, or in 
what manner, or from whom, the owner of the ship receives 
his compensation. If for a valuable consideration he has 
transferred or assigned to another person the right to re- 
ceive the money which may be earned, this does not affect 
his interest, but only authorizes the assignee to take and 
avail himself of it to his own benefit. The amount or value 
of the interest of the carriers remains the same, by whomso- 
ever the freight is paid; and the statute makes that value 
one of the elements to be estimated when the measure and 
limit of his liability are to be determined. Thus in all cases 
of injury, loss, or damage for which the owners or charterers 
of a ship are responsible, the injured party will have a full 
and complete remedy against them to the full extent of the 
prescribed limitation, just as, before its enactment, they 
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would have had against the same persons to recover com- 
pensation without restriction, and to the utmost extent of 
the damage caused by the injury inflicted. Upon this inter- 
pretation of the provisions of the statute, they who were, by 
the law previously existing, liable for the misconduct of the 
master, mariners, and passengers on board their ship, con- 
tinue still to be so, though only to a modified and defined 
extent; but no new charge or burden is imposed upon others 
who have no share or participation in its control or manage- 
ment, and who were not otherwise subject to any responsi- 
bility. 

This result conforms to the conclusions which have been 
reached and adopted in adjudged cases, in which a construe- 
tion has been put upon similar provisions in other statutes. 
In the case of Pope v. Nickerson, 3 Story, 479, in comment- 
ing upon the statute of Massachusetts, (Rev. Stat., ch. 32,) 
the consideration and construction of which became material 
in adjudicating upon the question in issue, it is said by 
Story, J., that its only effect was to interpose a limitation to 
a liability, which before was coextensive with the amount of 
loss, and restrict it to the value of the ship and freight. If 
that was its only effect, then certainly it made no transfer 
of any part of the burden which was before to be borne by 
the owner of the ship, to the owner of the freight, either by 
dividing, or apportioning the loss resulting as a consequence 
of the injury committed, or by imposing upon the latter any 
share of the responsibility to which the former had previous- 
ly been alone subject. A similar view of the provisions of 
the English statute is taken by Parke, B., in the case of 
Brown v. Wilkinson, 15 M. & W. 397, where he affirms 
that all that is done by it, is to restrict the liability 
of the ship-owner to the value of the ship, without designat- 
ing the time at which the value is to be ascertained, and 
no more. 

But the defendants, in support of their proposition that 
a charge is created by the statute against the freight and 
the owners of it, considered as distinct from the ownership 
of the ship, and consequently that there is always to be an 
apportionment of the loss, for which compensation is to be 
made, upon the ship and freight; and that the gs of 
the ship is in all cases to be taken in the condition in which 
it remains immediately after the occurrence of the wrong 
committed, rely chiefly upon the provisions of the fourth 
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section, which permits a transfer of the ship and freight for 
the benefit of the injured party in full satisfaction of his 
claim. But it seems to us very clear that neither the lan- 
guage of the statute considered in its literal meaning, nor 
any proper interpretation of it, will warrant any such con- 
clusion. All its provisions are evidently founded upon the 
assumption that the owner or charterer of the ship is*also 
the owner of the freight. And there is in no part of it any 
allusion to, or intimation of, a supposition that these dis- 
tinct things are in the ownership of different persons dis- 
connected with each other. Such an idea is on the con- 
trary very intelligibly excluded. The fourth section pro- 
vides that if there shall have been any embezzlement, loss, 
or destruction of the property of several persons, whether 
the freighters, or otherwise owners of it, and the value of 
the ship and freight for the voyage shall be insufficient to 
make full compensation to each of them, compensation 
shall be made in proportion to their respective losses; 
and either of them, or of the owners of the ship, may 
institute suitable legal proceedings for the purpose of ef- 
fecting the proper apportionment; and then it is added that 
it shall be a suflicient compliance with the requirements of 
the act, if such owner, that is, the owner of the ship, no 
other owner having been before mentioned or alluded to, 
shall transfer his interest in the ship and freight to a duly 
appointed trustee for the benefit of the persons legally en- 
titled to compensation. It is the ship-owner only, who is 
allowed to do, or who can do, this; for he is to transfer both 
ship and freight. No such right or privilege as this is grant- 
ed or conceded to a person whose only right or interest is 
to receive the freight which may eventually be earned; and 
it would certainly be out of the power of such a person to 
transfer any interest in the ship; but that, as well as the 
freight, must be transferred before the contingency arises 
upon which all proceedings against the owner, by whom 
must undoubtedly be understood the owner of the ship, 
since no other is spoken of or in any way described, shall 
cease and be determined. It is thus apparent, not only that 
no charge is created, and no liability imposed upon any 
other party beside the owner of the ship; but that he is 
recognized and declared to be the person directly and 
solely responsible for the loss incurred. The privilege is 
accordingly given exclusively to him, if he shall choose 


ee ene 





ae 

















SRS ee ae ae aS 


J, 
Ae RROD REN al MBN Sota atta ltt pcnah te 


va ntltr bn oe 








Supreme Judicial Court of Massachusetts. 613 


to avail himself of it, to surrender, in the eases provided 
for, both the ship and freight; and it is not granted to any 
other, because there is no other person able to do it, o 
who is subject to any liability on account of the loss. 

The conclusion then must be, that, as there was not 
under the previously existing law, so there is not under the 
provisions of the statute, any such responsibility upon one 
who is the owner of freight merely, nor can there be any 
such apportionment of the compensation to be paid on ac- 
count of damage done or losses incurred, as is contended 
for by the defendants. It remains, therefore, only to con- 
sider, whether in a case of injury occasioned by collision, 
the value of the ship is to be estimated in view of its con- 
dition immediately before, or at any time subsequent to its 
occurrence. 

It must now be considered to be the settled law in 
England, upon a comparison of the provisions of the several 
acts of legislation there, that the value of the ship in the 
case of an injury resulting from the acts of the master and 
crew, for which the owner is responsible, is to be estimated at 
the point of time immediately preceding the delict. This rule 
was distinctly affirmed in the case of Wilson vy. Dickson, 2 B. 
and Ald. 2, and has since been re peatedly recognized asa just 
conclusion to be deduced from the provisions of the statutes 
upon the subject. In Brown v. Wilkinson, 15 M. & W. 
391, it was suggested by Parke, b., that it would per- 
haps originally have been more correct to have taken 
the commencement of the voyage as the point of time when 
the estimate of the value of the vessel should be made; 
but the court adhered to and affirmed the rule which had 
been established by previous adjudications. The question 
a arose in the case of The Mary Caroline, 3 

. Rob. 101, and 6 Notes of Cases, 516; but in view of 
be decisions it was held by the court that it was no 
longer open for consideration. To the like effect it is said 
by Story, J., that the right of recovery by the shipper in a 
case of tort, will not be affected if the ship perishes after 
the cause of action has accrued. Pope vy. Nickerson, 3 
Story, 497. 

There is, however, in one respect, a material distinction 
between the English statutes and the act of congress in re- 
lation to the rights and liabilities of owners of ships, inas- 
much as in the former there is no provision for a discharge 
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of the owner of the ship, in any case, from personal liability 
upon his transfer and surrender of the ship and freight for 
the benefit of the persons entitled to recover compensation 
for injuries inflicted to the amount of their united value. 
And certainly no decision, in any court, in reference to a 
statute containing no such provision can be regarded as in- 
dicative of the proper interpretation to be put upon this 
part of the act of congress. But the question whether the 
general liability of ship-owners by the common law, which 
was well known to have been previously adopted and es- 
tablished in this country, was changed or intended to be 
changed by its provisions, in any other respect besides 
subjecting it to a fixed and prescribed limitation, must be 
determined upon due consideration of its language and 
the obvious purpose and design of the legislature in its 
enactment. The argument on the part of the defendants 
is, that, from the unqualified right conferred upon the 
owner to surrender and transfer his ship and the freight 
for the voyage in the designated instances to a trus- 
tee, for the benefit of those entitled to recover compen- 
sation for losses sustained, and thereupon to be discharged 
from all further personal responsibility, it results, by neces- 
sary implication, that his liability can never exceed the value 
of the ship and freight estimated at the time when the claim 
for compensation is made. And they accordingly con- 
tend that this rule is to be applied and enforced not only in 
cases where, subsequently to the wrong done, the ship from 
any cause has been essentially impaired in value, but also 
in those in which it has been totally lost and destroyed; 
and that in the latter class of cases the injured party has 
no legal remedy, nor the means of obtaining any redress. 

An opinion to that effect is expressed by Kane, J., in the 
case of Watson v. Marks, 2 Amer. Law Reg. 157, deter- 
mined in the district court of the United States for the east- 
ern district of Pennsylvania. From the facts reported, it ap- 
pears that a quantity of gold dust was shipped on board The 
Union, bound from San Francisco to Panama. While on the 
voyage, she was wrecked and totally lost on the coast of 
California. At the time of the wreck, but precisely at 
what time, whether immediately before or after the loss of 
the vessel, does not appear, the gold dust was stolen 
or embezzled, and a suit to recover its value was after- 
wards prosecuted against the owners of the ship. The 














Ove SE as ee 


asin ot Dated s 











Supreme Judicial Court of Massachusetts. 615 


court held, that as at the time of the commencement of 
the action the vessel had ceased to be of any value, and no 
freight had been earned, the action could not be maintained, 
and judgment was accordingly rendered in their behalf 
But we cannot adopt that opinion, nor do we think it can 
be justly sustained. It appears to have been founded upon 
the assumption, which seems to us to be manifestly errone- 
ous, that the liability of the owner is limited by the terms 
of tlie statute to his interest in the ship; so that all legal 
proceedings for the recovery of damages are rather in the 
nature of proceedings in rem than in personam. But in fact, 
the limitation is in very plain and express terms declared 
to be, not his interest, but the “amount and value” of that 
interest. That he is personally liable, in each and every 
one of the enumerated instances of wrong or loss, is clearly 
recognized as an undoubted principle of law in all the pro- 
visions of the statute, which nowhere purport to affect or 
change the nature and character of the liability; but only 
to introduce and establish a new rule in relation to its ex- 
tent, by declaring that it shall in no case exceed a certain 
des ignated and prescribed amount. And the limitation thus 
prescribed being the united value of the interest of the 
ship and pending freight, the point of time at which the 
valuation is to be made and taken is plainly and signifi- 
cantly indicated. Freight still pending is a thing contin- 
gent, which may or may not be earned. There can be 
no freight pending when all uncertainty concerning it 
has ceased, either by the completion of the service to be 
rendered in the transportation, or by the total defeat of the 
voyage and the destruction and loss of the cargo, The 
freight is pending when the mischief, loss, or injury for 
which compensation is sought occurs, and that therefore 
fixes the time when its value, as well as the value of the 
ship, is to be estimated, in ascertaining the measure and ex- 
tent of the owner’s liability. In all the instances thus far 
enumerated in the third section of the statute, the limit of 
the liability of the owner of the ship is its value, added to 
that of the pending freight, to be estimated in the condition 
of things as they existed at the period immediately pre- 
ceding the commission of the act from which the right or 
cause of action arises. In the case of embezzlement, loss, 
or destruction by the master, mariners, or passengers, of 
property lawfully put on board, the owner may, under the 
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express provisions of the fourth section of the statute, when 
a personal action is brought against him for the tort, if he 
chooses to do so, transfer the ship and freight to a trustee 
duly appointed for the benefit of all legal claimants; and 
thereupon the claim, as well as all the legal proceedings 
against him, shall cease. But this is a privilege only, and 
it cannot be availed of, except upon compliance with the 
terms upon which it is given. Its concession to him 
proceeds upon the assumption that his ship is still in 
existence, and that he can transfer it, and make also 
an assignment of the freight which was pending when 
the injury was inflicted. It can make no difference, there- 
fore, whether he will not, or cannot, make the assign- 
ment, which is an indispensable prerequisite to the ces- 
sation of legal proceedings in the personal action against 
him. If he does not in facet make it, the action against 
him may be pursued to judgment; and in such ease the 
damages are to be found and assessed according to the 
measure of the injury, but restricted and confined, at all 
events, within the rule of limitation prescribed by the 
statute. 

But from another consideration it is apparent that this 
provision for the release and discharge of the owner from 
all further personal responsibility, upon his transfer and 
surrender of the ship and freight for the voyage, for the 
benefit of all legal claimants, does not show that the es- 
timate of value may, in a case of collision, be made at any 
time subsequent to its occurrence. The privilege of ex- 
onerating himself from his individual liability, and of caus- 
ing all legal proceedings against himself to cease, by the 
surrender and transfer of the ship and freight, is not given 
to a party who is responsible for damages resulting from 
that cause, but is strictly confined to cases in which freight- 
ers or other owners of property have sustained losses in 
consequence of its embezzlement or destruction by the 
master, mariners, or passengers on board the ship. The 
language of the statute is, that when damages have been 
sustained by several freighters or other owners of goods, 
wares, merchandise, or property, by means of its em- 
bezzlement, loss, or destruction by the acts of the master, 
mariners, or passengers, and the whole value of the vessel 
and freight for the voyage shall be insufficient to make com- 
pensation to each of them, they shall receive compensation 
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in proportion to ‘heir respective losses; and the method is 
pointed out, in which the apportionment is to be made 


amongst them of the sum which the owner or owners of 


the vessel are liable to pay; and it then adds that it shall 
be a sufficient compliance with the requirements of the act, 
if the owners of the ship shall transfer their interest in it, 
together with the freight for the voyage, to a trustee for 
the benefit of “such claimants,” that is, those persons 
immediately before mentioned, namely, the freighters 
or other owners of property duly shipped or put on board 
the vessel. No other persons are named or alluded to in 
this connection, and it is therefore only when provision is 
made in their behalf by the authorized transfer of the ship 
and freight, that the owner can claim to be exempted from 
further responsibility, or require that legal proceedings 
against himself shall cease. The distinction is obvious. 
It is observed and remarked upon by the court in the case 
of Watson v. Marks, above cited. 

It is not difficult to understand why a difference should 
have been made in the two classes of cases, and a privilege 
given in one which is withheld in the other. By the embez- 
ziement, loss, or destruction of merchandise, or of any kind 
of personal property put on board, no mischief is done to the 
vessel; its capacity to pursue and complete its voyage is not 
affected, nor is it in any manner or degree injured, impaired, 
or deteriorated. Its value remains substantially unchanged 
upon arrival at its port of destination, and it is therefore not 
unjust that with the pending freight it should be surren- 
dered and delivered up to those freighters who are entitled 
to compensation for their property which has been em- 
bezzled, wasted, or lost by the unlawful acts of those for 
whom its owners are responsible. But it is quite otherwise 
when damage is caused by collision, or results from unlaw- 
ful acts in some of the other enumerated instances in 
which the owner is held liable. It is seareely possible that 
a ship coming in collision with another, and doing mischief 
thereby, should not be more or less injured, or even made 
wholly worthless. To limit the liability of the wrong- 
doer for the damage caused by him or his agents, to the 

vajue of his ship after it has, by his or their miseonduet, 
become worth little or nothing, and to allow him to transfer 

it in that state to the injured party in full satisfaction of 
66 
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the compensation to which he is entitled, would be little 
less than an absolute refusal of redress, and a bare 
denial of his rights. For acts of the master or mari- 
ners, by which a forfeiture of goods, or merchandise put 
on board is caused, the owners of the ship are, by sec- 
tion third, made liable; yet upon the construction contended 
for by the defendants, if by the same wrongful act of the 
master or mariners, as by a violation of the revenue laws 
of any country, for instance, the ship as well as the cargo 
should be forfeited, the owner would thereby be absolved 
from all responsibility; thus leading to the absurdity of de- 
claring him to be liable in one section, and releasing and 
discharging him from all personal obligation by the pro- 
visions in the next. 

But it is unnecessary to seek for, or consider, what 
were the reasons which induced the legislature to ere- 
ate and establish this distinction. It is sufficient that 
the privilege of transferring the ship and freight for 
the voyage, in satisfaction of the claims of freighters 
and other owners of property put on board, is given 
to the owner of the ship only in those cases; and there- 
fore neither such transfer, nor the subsequent loss and 
destruction of the vessel, can operate to fix and determine 
the measure and extent of liability, or to bar the pros- 
ecution of a suit for the recovery of compensation for 
damages occasioned by other means. The rule which 
previously existed remains unchanged, and the limita- 
tion of the liability is to be ascertained upon an estimation 
of the value of the ship at the point of time immediately 
preceding that when the wrong was done and the injury 
inflicted. 

From these conclusions it is a necessary consequence 
that the owner of The Fortitude was, upon the case stated, 
liable to the owners of The Sir Robert Peel to the extent of 
the value of his vessel, estimated in the condition in which 
it was immediately before the occurrence of the collision; 
and consequently that he is entitled to recover of the defen- 
dants, as insurers of it, the sums respectively demanded of 
them, the aggregate of which he paid under legal com- 
pulsion. 


Judgment for the plaintiff. 
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ELLIOTT, ET AL. v. Farr Haven RAILROAD. 
Before Ellsworth, J. 


A horse railroad is not a new and additional servitude upon the soil and 
freehold of the highway. 

Horse railroads do not come under the general statute of Connecticut 
concerning railroads, passed in 1849. Hence they may, and should, 
be distinguished from general railroads upon the question of servitude. 

The existing servitude or highway embraces all public travel not prohibited 
by law. 

The power to decide this franchise is vested in the legislature quite as 
much as is the original right to provide the highway at all. 

The servitude is not new because the form of the vehicle is new. 

The legislature may order a discontinuance of a horse railroad as well as 
of a highway. 

Quere,— Whether the legislature cannot apportion or regulate a franchise 
for the general good ? 

The common law requires due care and forbearance among travellers 
when they meet or overtake each other, and neither can insist upon 
an absolute right, irrespective of that of the other. 

In Connecticut, consequential damages may be recovered for injuries 
sustained by adjoining proprietors. 


This was a petition for an injunction to restrain the 
respondents from building their road over the public high- 
way without a new assessment. The facts in the case 
sufficiently appear in the decision of 

E.uswortH, J.— There are several preliminary objec- 
tions to this bill, which I will just mention and pass them; 
as I prefer to express my views on the merits of the case, 
that if correct here I may make an end of it without further 
litigation. These are, that the proceedings are premature, 
and the bill multifarious in uniting parties and causes of 
action which are not joint but several; and if there be a 
cause of action at all, the remedy is at law, and not in 
equity. 

From the best consideration I am able to give the case, 
aided as I have been by the researches and arguments of 
counsel, I am constrained to decide, upon the proof before 
me, if not upon the bill itself, the petitioners are not 
entitled to the relief prayed for. 

They complain that the respondents are about to impose 
a new servitude upon their soil and freehold, by placing 
thereon a track of iron suitable for a railroad. I find the 
road which the respondents are about building to be a 
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horse railroad, in distinction from one of the common char- 
acter, where steam is used as the motive power. No other 
than a horse railroad can be constructed or enjoyed under 
the charter before me. 

This, then, is the road which they insist is a new servi- 
tude, and ought not to be constructed on their freehold 
without a new assessment of damages, though it be con- 
ceded the land has been already condemned for a public 
highway, and paid for. 

This presents a question of some interest and impor- 
tance,—one that is new in the courts of the country, so far 
as I can learn from books within my reach, or from the 
references of counsel; and it is this silence, while horse 
railroads have existed for years, and are greatly multiplied 
in all the chief cities of the United States, that induces me 
to believe there can be nothing in the petitioners’ claim. 
Were it otherwise, I think the objection must have been 
discovered ere this, for railroads have in this country 
encountered every opposition in form or temper. 

The position assumed is, that a horse railroad is a new 
and additional servitude. If so, there must be some provi- 
sion for indemnifying the owners for appropriating their 
soil and freehold; but if it be otherwise, if it be a mere 
modification of an existing servitude, a modification called 
for by the necessities of the public, as I think the fact is, 
then the petitioners have no case, and should have addressed 
themselves, as they still may, to the legislature, to induce 
them to refuse the road as inexpedient, rather than a court 
of justice to defeat the legislative will or purpose. 

Before, however, I proceed to speak more fully of the 
nature and extent of the servitude in question, | remark, 
as I have already said, that the respondents’ railroad is a 
horse railroad. As this was a point made on the trial, 1 
will here dispose of it ina few words. The character of 
the road is obvious from the first section of the charter, 
near its close, where it is cu/led a horse railroad; it is to 
be made with rails of the pattern used on the best con- 
structed horse railroads in the city of Philadelphia,— flac 
rails,— being some six inches in width, with a slight flange, 
which are unsuitable in the construction and use of general 
railroads; so the respondents are to use animals as the 
motive power; so they charge passengers a fixed sum (so 
many cents), like a toll at a turnpike gate or bridge, aud 
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not a sum fixed by directors. And indeed it is physically 
impossible to make and use any other than a horse railroad 
along the streets in New Haven, passing from one into 
another, with numerous branches from the main line, at 
such sharp angles and within such restricted limits. 

Further, in deciding upon the character and extent of this 
servitude, we must carefully cousider the mode and manner 
in which the respondents intend to build and use their 
road, else we cannot intelligently ascertain the true charac- 
ter of the lien and modified use of the highway. 

The terms of the charter may, as said by Ch. J. Red- 
field, in his treatise on railways, page 160, have a material 
bearing upon the question whether the servitude is new 
and additional. The rails are to conform to the grades of 
the streets now existing or hereafter established by the 
Common Council of the City of New Haven; they are to 
be laid down without cuttings or embankments, or other 
changes in the highway caleulated to affect the present 
modes and lines of travel. From whence it follows, that, 
where the rails are fixed, vehicles can pass over them cross- 
ways or longitudinally without obstriction, and travel upon 
them, as is done in most of the cities, at pleasure. It has 
likewise been testified by a professed engineer that a 
horse car, passing along the track at the ordinary rate, 
can be stopped in about four feet. 

I am satistied that horse railroads do not come under 
the general statute of railroads passed in 1849. Hence 
they may, and I think they should, be distinguished from 
general railroads upon the question of servitude, where- 
ever that question arises. This is most obvious upon a 
slight view of several of the sections of the general 
statutes. Very many of its provisions are certainly in- 
compatible with horse railroads, and others can have 
little or no relation to them; from which I infer the 
legislature, in enacting the general statute, had not in 
view horse railroads, confined as they mostly are to 
cities and their suburbs. I refer particularly to sections 
2, 3, 4, 12, 13, 17, 22, of the act of 1849; to the act of 
1850; to sections 1 and 2 of the act of 1851; to sections 
1, 3, 4, of the act of 1853. 

We come, then, to the question whether this horse 
railroad is a new and additional servitude upon the soil 
and freehold, or fee, as we sometimes say, of the high- 
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way. To my mind it is not. It has no such character. 
Let the existing servitude or highway be defined with 
intelligence and ‘accuracy, and the definition will be found 
to embrace all public travel not prohibited by law, on foot, 
in carriages, or in omnibuses, stages, sleighs, or other 
vehicles, as the wants and fashions of the public demand. 
The power to regulate this franchise, to prescribe the 
manner and mode in which it may be used, is certainly 
vested in the legislature quite as much as is the original 
right to provide the highway at all. And certainly it is 
their imperative duty, by themselves or subordinate author- 
ities, to provide all necessary highways, bridges, and 
ferries. Whether this power is exercised by municipal 
corporations or other corporations, or by individuals 
unincorporated, or the legislature itself, can make no 
difference in the nature and extent of the servitude 
itself. It is the same in each case, and adjoining pro- 
prietors have nothing to do with the modification or 
regulation of it, except as other citizens through those 
whose business it is to provide and regulate highways. 
This follows from the fact that their land has been 
regularly condemned and paid for, for all public travel. 
Nothing is more absurd than that the mode of travelling is 
to be subject to their will and pleasure, and not to the 
supervision and determination of the legislature. If the 
legislature are satisfied that one mode is better than 
another, they may certainly allow of it; and ought to 
grant charters where necessary to secure that mode. If 
companies or corporate bodies will alone undertake the 
enterprise, it is both legal and proper to intrust it to 
them, rather than to overburden municipalities which 
may have little or no interest in its success. This power 
has hitherto been thought to be both correct and necessary. 
Is it not exercised whenever turnpikes are chartered, — 
especially along and over old highways, or whenever 
bridges or ferries are chartered with right of toll? the 
franchise or servitude is the same; it is but a highway 
still; or, in other words, it is the right of the public to 
travel as their necessities or convenience require. And 
what is said about the fee being in the owners of the lots 
bounded on the street, though correct enough in theory, 
and important in a certain point of view, is not of the 
slightest importance in deciding upon the right of the 
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legislature to regulate the public travel, whether by horse 
cars or omnibuses drawn over the road upon iron, earth, 
stone, or timber. I cannot but think this matter of using 
the highway for travel ought to be looked at with the eye 
of common sense rather than with an over-nice technicality, 
provided the right itself is admitted to be fully in the 
public. Is the servitude, I ask, a new one because the 
mode of travelling by the people is new? If not, I must 
insist that it is not new because the form of the vehicle is 
new, however proper it was or still may be for the legisla- 
ture to provide for special damages to the abutters. 

It is said the servitude is new because the respondents 
get an exclusive right to their track, one which may last 
longer than the highway itself. This again is very unsatis- 
factory to my mind. It is not so certain that their right 
will outlast the authorized highway; certainly the right is 
given to facilitate travel in the highway, the language of 
the charter being the line of the highway; and, when these 
highways in the city of New Haven are legally discontinued 
and disused, it is quite probable that the entire travel, 
railroad and all, will of necessity cease; certain the legisla- 
ture may so order it. 

And as to the supposed exclusive right, it is not so 
except in a qualified sense; not more than the legislature 
are in the practice of allowing whenever it is found neces- 
sary for the full enjoyment by the people of a public fran- 
chise. Cannot the legislature apportion or regulate a 
franchise for the general good? Can they not, and do they 
not, charter turnpike companies with power to take toll, or 
companies to build bridges or raise causeways on existing 
roads, with a similar right? Suppose it to be ascertained 
by experience that a stage-coach cannot be supported on a 
certain road without it can take all that kind of travel, 
may not the legislature give a charter for that purpose 
upon condition that the company will raise the road, or 
bridge it, or pave it and keep it in repair? And yet this 
is, in a sense, an exclusive right, but not in an offensive 
sense; nor does this modification change or enlarge the 
servitude. Nor, in fact, can the horse railroad in question 
be said to be absolutely exclusive at all. The legislature 
can still license as many other roads as they find necessary, 
and, when they are finished, the people can travel as freely 
as they could if they were not there; except, indeed, if a 
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car is coming towards them, they may be obliged to turn 
out, just as they would if, riding on horseback, they should 
meet a load of hay. The truth is, any supposed exclusive 
power or privileges in the respondents, confined as they 
are to a given line of the path, is quite too insignificant to 
found thereon an argument of exclusiveness and monopoly. 
The legislature has often passed laws quite as exclusive, in 
requiring persons on the highway to stop for a time, or 
check their pace, or turn to the right or left, or to go 
entirely around in passing others. They have always 
made numerous distinctions among the vehicles on the 
road. If now a new modification has become expedient, 
and horse cars are introduced to meet that want, the 
legislature may well license a track of iron suitable for 
their use, and the common law even now will require 
due care and forbearance among travellers when they 
meet or overtake each other, and neither can insist upon 
an absolute right, irrespective of that of the other. This 
very question has been recently and elaborately exam- 
ined and decided in the Supreme Court of Massachusetts, 
in Commonwealth v. Temple, reported in the Law Reporter 
for October, 1860. Ch. J. Shaw, in his opinion in that 
ease, lays down the law in harmony with what I have 
now said. 

That was the case of a heavy loaded wagon passing 
along the track of a horse railroad in Boston, where it 
was overtaken by one of the cars. The court, not 
recognizing any absolute right in one mode of travelling 
over another, decided that the parties must act disercetly 
and fairly as to each other. And, in applying the rule 
to the facts in the case, they held the wagoner was in 
fault, and fined him for his conduct; but not a word is 
heard from the court that a horse railroad is exclusive, 
or in any way in contravention of the laws or constita. 
tion of the Commonwealth. It is quite worthy of notice, 
too, that, in all the charters for horse railroads in Massa- 
chusetts which have been read tu me, damages for land 
“taken” are given only when private lands and not 
highways are made use of. The same court in Massachu- 
setts had before them, on the same circuit, another case, 
reported in the same number of the Law Reporter, Grew 
v. Lhe Broadway Railroad Co. which was severely contested 
by able counsel on every point of law and fact. The case 
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involved the point of making horse railroads in many of 
the important streets, and some of the narrow ones, in the 
city of Boston; and here, too, not a word is heard about 
incumbering the fee of the highway with a new servitude ; 
although, in an early case reported in 6 Mass. R. Craigie v. 
Mellen, it had been decided that the fee of the highway is 
in the adjoining owners. 

There is a general statute in Massachusetts giving the 
adjoining owner a right to recover special damages against 
towns and cities who, by their agents, injure their adjoin- 
ing lands by making excavations or embankments, though 
it is done of necessity and in a prudent manner, in repair- 
ing or altering highways. This statute probably extends 
to all corporations; but if so, it reaches only special dam- 
ages to adjoining lands, and not to general and common 
damages, which arise, of course (if the petitioners are cor- 
rect), in placing an iron track upon the soil and freehold of 
the highway. This is a very proper statute, and one which 
might well be adopted elsewhere; for, in the language 
of C. J. Redfield, in his treatise on Railways, it is confess- 
edly competent for the legislature to require railway cor- 
porations, in laying their track along the highway, to compen- 
sate adjoining owners for any increased detriment to them, 
though it be in the nature of consequential damages. Per- 
haps we have substantially such a law in this State as to 
railroad corporations; for our courts, in the construction 
of the words, “shall pay all damages that shall arise to 
any person or persons,’ which are generally found in the 
charters, have held that consequential damages can be recov- 
ered. It wasso held in Bradlyv. The N. Y.§ N. H. R. R., 
21 Conn. R. 360; Nicholson v. The same, 22 Conn. R. 74; 
Hooker vy. N. Y. § H. Co.,14 Conn. R. 147, and 15 Conn. R. 
312; and Denslow v. The same, 16 Conn. R. 98. These 
companies were held liable in /ease for special damages for 
acts done under legislative authority. 

In English charters the words “ injuriously affected ”’ have 
been held sufficient to recover like damages. In analogy 
to these cases, if we assume the servitude in question to 
work special damages to the respondent’s inclosures, I see 
not why each one may not recover any special damages he 
can establish by proof. The sixth section of the respond- 


‘ent’s charter, to which my attention has been called as 


providing damages for lands of femes covert taken, throws 
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very little light on the question in issue, for the road will 
doubtless more or less pass through private lands at the 
west end, in which case land may be taken; and if I am 
correct in what I have already said, it will not be taken in 
any other case. 

The greatest difficulty I have had in this case, is to dis- 
tinguish it from Imlay, et al. v. Union Branch Railroad Com- 
pany, reported in 26 Conn. R. 249; but I think it és distin- 
guishable, practically so, certainly, and on this question I 
hold the doctrine there laid down is not applicable here. 
That was an amicable case on facts mutually agreed upon 
in order to obtain (under the statutes) the opinion of the 
Supreme Court without suit. A general railroad had been 
granted to the U. B. R. R. Co. to be made in a portion of 
Commerce Street, in the city of Hartford, which is one of 
the narrowest streets in the city. In the charter there was 
no restriction as to the width of the railroad or the manner 
of its construction, whether with or without cuttings and 
embankments, except what is found in the general railroad 
act of 1849, and the acts amendatory thereto. In fact, the 
road was treated throughout as made or about to be made 
under that act, and to be clothed with its ordinary attrib- 
utes; and a horse railroad on the grade of the street was 
not even once thought of. 

The track there being laid, was found to have in places 
embankments “so high as to create an unsightly obstruc- 
tion before the doors and windows of buildings, and to 
impede the approaches from the roadway to stores, ware- 
houses, and dwellings.” Here was a positive nuisance, and 
the plaintiff's claims that damages should be apprised, 1. 
For taking their soil in the highway. 2. For injuries to 
adjoining lands, resulting from such an appropriation of the 
highway; and 3. For injuries resulting to their stores and 
dwellings from the embankments raised in the highway. 
Here was enough to show, beyond all question, the U. B. 
R. R. Co. were proceeding at their peril and ought to pay 
damages for some or all of their acts. 

The court did undoubtedly say that damages must be 
paid for the soil and freehold of the highway, for the works 
contemplated were a new and additional servitude. That 
opinion, however, I think is applicable only to a case like the 
one before the court, a railroad contracted and used under the 
general law of the State. And Ido not believe my learned 
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brethren intended to pass upon a horse railroad contracted 
and used as the present is to be. I find the Chief Justice, 
in giving the reasons for the decision, saying in effect that 
if the new use of the land is within the scope of the origi- 
nal legislation or dedication, it would follow that the rail- 
way privileges are not an encroachment on the estate 
remaining in the owner of the soil, and that a new mode of 
enjoying the public easement will not enable him to assert a 
claim to damages therefor. And further, in that particular 
case the court had simply to decide whether there is such 
an identity between a highway and railway as that they 
may be treated substantially as the same easement or servi- 
tude, or as being designed for the same object and uses. 
If so, he agrees the plaintiffs have no case, but he thought 
there was not such an identity. Now in my judgment this 
horse railroad is most essentially different from that in its 
chief characteristics, and therefore, in deciding upon this 
servitude, [am bound to look at the circumstances which 
distinguish the two cases. The former, as I have already 
said, was a railroad under the statute of 1849 to be con- 
structed and used according to the provisions of that act 
and the amendments thereto, such as the width of the road, 
its cuttings, embankments, locomotives with their tenders 
and trains, rapid and dangerous in their progress, its fires, 
steam-whistles, bells,and other accompaniments, making the 
highway inconvenient and impassable. These things may well 
be held to be most important in that case as giving charac- 
ter to the servitude complained of, although there are very 
great authorities denying even this distinction; but how- 
ever this may be, none of these circumstances are found in 
this case. There are no cuttings, no embankments, no loco- 


‘motives, no tenders, no trains, no rapid or dangerous prog- 


ress, no fire, steam-whistles, or bells, but only a jogging 
horse, with a species of omnibus attached, stopping every 
few rods to take in and let out passengers. 

If in this distinction I have fallen into an error, I 
am happy to know my opinion can be reviewed and 
reversed by our learned Court of Errors; and that an 
action at law can be brought to try the question in issue 
in another form by a jury. 

Entertaining these views I dismiss the bill. 

R. I. Ingersoll, Charles Ives, and T. E. Doolittle, counsel 
for petitioners. 

Henry Dutton and Lucius G. Peck, for the railroad. 
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Supreme Judicial Court of New Hampshire. December Term, 
1860. 


Belknap. 
TILTON v. TILTON. 
Probate appeal — Competency — License to sell land — Estoppel. 


The owner of the reversion in land authorized to be 
sold by the decree of the judge of probate has such an 
interest in the subject matter of the decree as will author- 
ize him to appeal therefrom. 

If evidence be received which is at the time incompetent 
and inadmissible, but it is subsequently rendered compe- 
tent by the introduction of other testimony, the difficulty 
is obviated. 

The judge of probate has no power to authorize the 
sale of real estate to pay the demands against an estate 
until it is shown that the personal property belonging to 
the estate is insufficient for that purpose. 

If demands against an estate have been fairly adjusted 
by mutual agreement of the parties interested, the judge 
of probate should not decree the sale of real estate to pay 
them; although, in ignorance of such adjustment, he may 
have subsequently recognized their validity as existing 
demands by his own decree. 

An executor who has permitted land, a life estate in 
which is charged by the will with the payment of the ex- 
penses of administration, to pass into the possession of the 
devisee for life, and suffered him to enjoy its rents and 
profits for more than twenty years, is justly chargeable 
with those rents and profits to the amount of those ex- 
penses; or at least is estopped, as against the reversioner, 
to deny that those expenses have been paid by the devisee 
or from the rents and profits of the land. 


Carrol. 
PaRKER v. BARKER, ET AL. 
Interpleader — Officer — Bringing money into court. 


A bill of interpleader does not lie by a sheriff against 
several creditors, where a controversy arises as to the 
application of the money in his hands, derived from a 
sale of the debtor’s property. His remedy is by applica- 
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tion to the summary jurisdiction of the court from which 
the process issued. 

In a bill of interpleader, the plaintiff must offer to bring 
into court the money in dispute. 


Cheshire. 
RoGers v. BOWEN, ET AL. 


School-house tax — New invoice — Justification. 


The language of the first section of the act of December 
28, 1844, is to be construed as including assessments made 
for taxes raised to pay for erections and repairs of school- 
houses already completed, as well as those in terms 
required to be made for building and repairing school- 
houses. 

By the provisions of that section, it is not imperative 
upon the selectmen to make a new invoice for the assess- 
ment of school-house taxes, even when changes in the own- 
ership of property within the district, occurring between 
the taking of the annual invoice on the first day of April 
and the time of making such assessment, shall have come to 
their knowledge. 

As a justification for assessing a school-house tax, select- 
men are bound to show the legality and validity of the 
proceedings of the meeting of the school district at which 
it was voted to be raised, by the records of the district; 
or, if the records be lost, by secondary evidence of their 
contents. 


Boyce v. CHESHIRE RAILROAD. 


Incompetent evidence — When material — Immaterial averment when 
proved. 

Upon the question whether fire was communicated to a 
building by sparks or coals from particular locomotive 
engines running upon a railroad upon a specified occasion, 
evidence that sparks and even coals were emitted from 
other engines running upon the same road, upon other 
occasions, is incompetent, unless it be shown that those 
other engines were of the same construction, used in the 
same manner, and in the same state of repair. 

Evidence is not immaterial when it is calculated to 
prejudice the jury against the party objecting to its recep- 
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tion, although it relate to matters in themselves immaterial 
and irrelevant to the question in controversy. 

An immaterial averment in an indictment, declaration, or 
other pleading, cannot be rejected as surplusage, unless 
every allegation or averment which it goes to identify by 
description, or to limit or define, may also be rejected; so 
that if any material averment is thus described, limited, or 
defined by it, the whole pleading must fall without proof of 
the immaterial averment. 


Cuos. 
STATE v. EASTMAN, ET AL. 


Jurisdiction —Recognizance. 


A justice of the peace throughout the State may take a 
recognizance in the county in which he lives of a person 
charged with a crime in another county to appear at the 
court having cognizance of the offence in the latter county, 
upon his voluntary application. 

Such recognizance will be valid, though its condition be 


to appear at such court, described as holden at a day 
then passed and now in session. 


HALL v. SPAULDING. 


Lease — Construction — Order — Averment — Variance. 


Where it was provided in a lease that if the lessor 
should fail to obtain a deed of a part of the property 
leased, the lease should be void, or the lessee should have 
a right to a lease of the residue on the same terms: it 
was held that if the lessee entered and occupied without 
such deed being obtained, he would be taken to have 
elected not to avoid the lease, but to hold the residue on 
the terms of it. 

An order by the owner of the part not conveyed, direct- 
ing the lessee to pay the rent of his part to the lessor, 
was held irrelevant, and inadmissible to supply the want 
of a deed. 

An averment of the meaning of the stipulations of a 
lease recited in the declaration, not consistent with its lan- 
guage, will be regarded merely as surplusage. The 
stipulation that the defendant shall have a right to a 

































lease relative to a deed, was held a fatal variance. 
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lease of the residue, will not be construed to require 


the execution of a new lease. 
The omission in one count to state the condition of the 


Grafton. 


Moopy Ricu vr. W. K. EtprivGe, Executor. 
Hearsay — Letters — Assent. 


A witness testified that he made a charge on the books 
of the deceased, of cash $110, in his presence and by 
his direction, from a memorandum he brought home with 
him. It was held the evidence was incompetent, the book 
not being evidence of a cash payment of that amount. 

The letters of a person offered as a wituess are not 
competent evidence of interest to exclude his testimony. 

If such letters are admitted, and the witness is, per- 
mitted to testify, subject to the decision of the jury as to 
his interest, the verdict will not be set aside on that 
account, the letters being competent to contradict him, or 
admissible as the statements of a party in interest. 

An instruction to the jury was held to be proper, that if 
the testator exhibited to the plaintiff his books, and pre- 
sented to him a detailed statement of the accounts be- 
tween them, as dealers in lumber, showing a_ balance 
against the plaintiff, and they were examined by him with- 
out objection, and the account kept without objection a 
year and a half, and without any claim for the balance now 
asserted to be due him, it is evidence of assent to the 
correctness of the account. 


BELL, ET AL. v. WOODWARD, ET AL. 
Multifariousness — Pleading — Answer — Amendment. 


To a bill to foreclose a mortgage on two tracts of land, 
and to redeem a prior mortgage on one of the tracts, held 
by one of the defendants, a plea was filed that the plaintiffs’ 
mortgage did not cover the tract which was sought to be 
redeemed, and the bill was therefore multifarious. It was 
held that the facts, if well pleaded and established by the 
proof, showed the bill bad for multifariousness. 

The plea above stated was pleaded generally to the bill, 
without any designation of the part of the relief or 
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discovery to which it was intended to apply, and was sup- 
ported by an answer denying all the allegations of the bill 
which related to the matter of the plea; it was held, that 
the answer overruled the plea, but that the plea might be 
amended on terms. 


CHASE v. DEMING, ET AL. 
Pleading — Estoppel — Damages — Verdict. 


A partner, dealing in the name of his firm, was inquired 
of by the party with whom he dealt, of what persons the 
firm consisted, and replied, of himself and another, whose 
names he gave in writing. In a suit against the two as 
partners, they pleaded that there was another partner not 
joined, and the promises alleged were made by the three 
jointly. Upon issue joined, the defendants were held to be 
estopped to prove the partnership to consist of three. 

It was held that the defendant, upon trial of the issue, 
had the right to introduce evidence bearing on the amount 
of damages. 

The verdict was that the two defendants did promise in 
manner, &c., as the plaintiff had declared against them, and 
it was held to include the finding of the issue. 


Hillsborough. 


WALKER v. RICHARDS. 
Statute of frauds —Charge to third person not conclusive. 


Under a count alleging that the defendant, in consideration 
that the plaintiff, at his request, would sell and deliver 
to a third person such goods as the latter should wish to 
buy of him while he worked for the defendant, promised to 
be accountable for the same, and see him paid, &c., it was 
held, that the promise, as alleged, was within the statute of 
frauds, and could be proved only by writing. 

Under the general count for goods sold and delivered to 
the defendant, it was held, the plaintiff might recover if it 
appeared that the credit was given to the defendant alone, 
and that the goods were delivered to the third person by 
his direction. 

A charge of the goods upon the plaintiffs books to the 
third person, may not be conclusive that the goods were 
sold on his credit; but it may be shown that they were so 
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charged for the convenience and at the request of the 
defendant. 


Loring anD WIFE v. Woopwarb. 
Interest on legacies generally, and specific legacies. 


Interest is allowed on legacies generally, from the time 
of payment limited in the will, otherwise from the end of 
one year from the testator’s decease; except that in the 
case of a child, or adopted child, for whose support no 
provision is made during minority, interest is allowed from 
the testator’s decease. 

But, in the case of a specific legacy, the interest or 
profits of the property bequeathed go to the legatee with- 
out reference to the time of delivery to the legatee. If the 
specific legacy is given to one, and in a certain event over 
to another, each is entitled to the income while he is enti- 
tled to the principal; but none of these rules apply where 
the will directs otherwise. 

A legacy of “one half of ail my stock in the following 
named railroads, to wit, the L. & N. Railroad, &c., and one 
half of my stock in the W. Bank,” is specific. 

Parol evidence is not admissible to show the intention 
of a testator as to the income of a specific legacy where 
the will is silent. 


BiopGett Paper CoMPpANy v. FARMER. 


Competency — Expert — Negative testimony — Immaterial evidence. 


When the question of the actual bona fide intention of 
parties in any transaction occurring between them is in 
controversy, whatever is directly calculated to throw light 
upon their probable motives, or to illustrate their existing 
relations and the feelings likely to influence their action, is 
competent for the consideration of the jury. 

Twenty years’ experience in the manufacture of a par- 
ticular article, some portion of the time as foreman in the 
business, is prima facie evidence of superior knowledge of 
that branch of manufactures. 

When a witness is inquired of as to a particular state of 
facts, and he replies that it has no existence to his knowl- 
edge, his answer is not objectionable if it appear that he 
had special means of knowledge on that subject. 


VOL. XXIII. NO. X. 68 
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The admission of testimony tending to contradict that of 
a witness for the opposite party in a material point, or 
which is simply immaterial, and not calculated to excite 
prejudice, is no cause for disturbing a verdict. 


Brown, ET AL. v. COLLINS, ET AL. 
Discharge in insolvency. 


A discharge in insolvency, obtained under the laws of 
Massachusetts, is a good bar to a suit in this State upon 
a note, given in Massachusetts, by citizens of that State 
to citizens of New York, and by its express terms pay- 
able in Massachusetts. 


STaTe v. M’GREGOR. 
Addition — Bawdy house — Nuisance — Character of inmates. 


Want of addition in an indictment can only be taken 
advantage of by a motion to quash, or a plea in abate- 
ment, upon arraignment; the defect is cured by a general 
appearance and plea of not guilty. 

An indictment for keeping a bawdy house respects not 
the ownership, but the criminal management of the house, 
and therefore evidence that the defendant went and pro- 
cured a woman to come from a distance and live in the 
house during the period of the alleged nuisance, is com- 
petent, as having some tendency to prove him to have 
had the management of the house; and it is wholly im- 
material whether as principal, or as the agent or servant, 
and by the command of another. 

The nuisance in such case consists in drawing together 
dissolute persons engaged in unlawful practices, thereby 
endangering the public peace, and corrupting good morals; 
the gist of the offence is the keeping or managing such a 
house to the public injury; and evidence that notoriously 
reputed prostitutes and libertines were in the habit of 
frequenting the house during the period laid in the indict- 
ment, has a direct tendency to establish its offensive 
character, and the guilt of the respondent, if it were managed 
or controlled by him at the time. 


CLARK v. PEASE. 


Note obtained by duress — Bona fide holder for consideration — 
Burden of proof. 


The fact that a note was originally obtained by duress 
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or fraud will not be a good defence to it in the hands of 
a bona fide holder for a valuable consideration paid before 
its maturity. 

But where fraud, illegality, or duress in the making or 
original circulation of a bill or note is shown, that will cast 
upon the plaintiff the burden of proving that he is a bona 


fide holder for a valuable consideration. 


Derry Bank v. BALDWIN, ET AL. 
Promissory note — Presumption — Sureties — Express contract as 
principals, 

Where several sign a note without any designation as to 
the character in which they sign, whether as principal or 
surety, they are all presumed to be principals, yet that pre- 
sumption may be rebutted by extrinsic evidence that some 
of the signers were sureties only, and that this fact was 
known to the creditor. 

But where several sign a note jointly and severally, “ all 
as principals,” as against the payee, evidence that any of 
the signers were in fact sureties only, and that this fact 
was known to the payee, is inadmissible, as contradicting 
the express stipulations of the contract of the signers with 
him. 

Merrimack. 
SHUTE v. ROBINSON. 
Practice — Depositions — Exception. 


If part of a deposition is incompetent, it cannot be 
passed to the jury without consent, but if the deposition is 
handed to the jury with the knowledge and without objec- 
tion of the other party, and the court at his request suggest 
to the jury that they should not regard what has not been 
read, no exception can be taken afterwards. 


CoLBy v. COLLINS, ET AL. 
Pleadings in real actions — Description not to be extended. 


The description in the pleadings of: the land in contro- 
versy will not be extended by proof that the party’s title, 
by a settlement of the line, or by an adverse possession, 
extended further. 

Where a tract of land was described in pleading as “ the 
whole of Lot No. 52, &., excepting twenty acres off the 
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east end of the same, which had been conveyed to P. 0O.,” 
it was held, the description could not be extended beyond 
the line of the twenty acres by showing that the title 
extended further. 


STEVENS v. MERRILL. 


Construction of statute — Fees of magistrates on arrest of debtor. 


An officer who has made an arrest for debt on a writ, on 
which is indorsed the affidavit required by statute, and at 
the debtor’s request carried him before two justices, to 
enable him to apply to them for a discharge, is not liable 
to the justices for their fees. 


SANBORN v. SANBORN. 
Execution for costs —Costs after failure of title. 


Costs ordered as a condition of a continuance may be 
properly included by order of court in an execution issued 
for the costs of the action. 

If the title of a plaintiff fails, and he does not discon- 
tinue his action at once, he is liable for subsequent costs. 


TucKER v. HENNIKER. 


Accidents on highways — Defect in team — Ordinary care — 
Arguments. 


A traveller is bound to exercise only ordinary care and 
diligence in providing bimself with a suitable horse, car- 
riage, and harness; and, if a defect in either contribute to 
an accident upon a highway, he is not thereby precluded 
from recovering, if the defect were unknown to him, and he 
was in no fault for not knowing it. 

He is bound to exercise ordinary care, skill, and prudence 
in the management of his team, — such care, skill, and pru- 
dence as mankind in general, and not such as persons of 
the same class or division of mankind as the traveller, are 
accustomed to exercise in managing their teams. 

The arguments of couasel should be confined to the law 
and evidence in the case under consideration; and it is 
error for the court to permit counsel, in the argument of a 
cause to the jury, to state and comment upon facts not in 
evidence, against the objection of the other party. 
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SAWYER v. DUDLEY. 


Delivery — Payment —Trover. 

Delivery is inoperative to pass the title to property, 
where payment of the price is contracted for simultaneously 
therewith, unless such payment be made. 

Trover will lie for property sold or appropriated to his 
own use by the defendant, without a previous demand 
therefor. 


BatLey v. WHITE. 
Construction of deeds —When wholly inoperative. 


A deed which commences its description, “At a stake 
and stones at the southwest corner” of the premises, “ it 
being the northeast corner of land that D. W. deeded to 
J. W.on the 20th May, 1815,” can only be construed as 
intending to describe and to convey land, the northwest 
corner of which is identical with the northeast corner of 
the tract referred to. 

Where a deed describes the line of the premises intended 
to be conveyed, as running “ by the land the said D. W. 
deeded to said J. W.,” the word “by” is not to be con- 
strued as meaning “over” or “across,” but along the line 
of the tract of land referred to. 

Where a deed in fact describes no territory whatever, it 
cannot be construed to pass the title to any particular 
tract of land, but must be regarded as wholly inoperative. 


Davis v. HI. 
Defective highway — Amendment. 


The want of a sufficient railing, barrier, and protection 
to prevent travellers passing upon a highway from running 
into some dangerous excavation or pond, or against a wall, 
stones, or other dangerous obstruction, without its limits, 
but in the general direction of the travel thereon, may 
properly be alleged as a defect in the highway itself. 

To a writ alleging damage to have been sustained by 
reason of the defects of a highway in a particular locality, 
an amendment charging the damage to have resulted from 
the want of a railing or other barrier to protect travellers 
from dangerous obstructions just without the limits of the 
highway at the same locality, is admissible. 











Intelligence and Miscellany. 


MISCELLANEOUS INTELLIGENCE. 


ResiGNATION OF Horace Gray, Jr.— Since the issue of our last 
number, Mr. Horace Gray, Jr. has resigned the office of Reporter of 
the decisions of the Supreme Judicial Court of Massachusetts, and Mr. 
Charles Allen of Greenfield has been appointed in his place. It would 
be entirely superfluous to speak now of the merits of Mr. Gray’s reports ; 
for they are acknowledged by all; and the numerous volumes will be 
an enduring memorial of his accuracy, neatness, fidelity, and good judg- 
ment. But it may not be out of place to say that he has so conducted 
himself towards the profession, as to carry with him the entire good-will 
and esteem of all, while he has won by his kind and obliging conduct. 

The appointment of his successor is exceedingly fortunate. It secures 
“ the right man in the right place.” Among the whole profession in the 
Commonwealth we do not now recall the name of one whose qualifications 
for the place in all respects equal his. The series of Massachusetts Re- 
ports will be well kept up. 


ADVOCATES IN FRANCE MUZZLED.— An incident recently occur- 
red in Paris illustrating the restraint put upon advocates in France. 
In the sixth chamber of correctional police, presided over by M. 
Gislain de Boutin, M. Vacherot, the author of a book, called “La 
Democratie,” was prosecuted for a libel “ for exciting to hatred and con- 
tempt,” ete. The official advocate and public prosecutor, M. Merveilleux, 
in his speech, denounced the defendant as an enemy of society, a com- 
munist, ete. M. Emile Ollivier, the eminent advocate and the eloquent 
deputy from Paris, began his speech by saying: “ The first condition, the 
first law for an advocate arguing a cause of this kind, should be extreme 
moderation. You have heard a warm speech for the prosecution, in which 
M. Vacherot is represented as a communist, and in which an appeal has 
been made to passions. That is bad, and I regret it. I would remind you 
that we are organs of cool reason.” Upon this, the presiding judge, inter- 
rupting counsel, told him that he had insulted the advocate of the crown, 
and required him to retract his words. M. Oilivier replied that he had no 
intention to insult the advocate, and would slightly modify the expression 
he had used, but could not retract it, because it was true. Upon this the 
presiding judge significantly suggested to the prosecutor that the court 
was ready to hear him. M. Merveilleux responded that he left the case 
to the wisdom of the court. The judges retired, and upon returning to 
their seats announced to M. Ollivier that he was required to retract his 
expressions. He declined to do so, and it was decided that he be sus- 
pended from practice at the bar for three months, and the cause was post- 
poned for a week, that the defendant might obtain another advocate. 

When the court adjourned, all the barristers in court pressed around M. 
Ollivier, and successively saluted him, more Gallico, on both cheeks. The 
council of the order of advocates held a meeting to consider the case, and, 
being of opinion that the decree of the court was an unwarrantable inter- 
ference with the legitimate rights of counsel freely to defend their clients, 
they resolved that an appeal should be made to a higher court, and that 
M. Ollivier should be aided by M. Plocque, the batonnier, by all the past 
batonniers, and by all the members of the council. 

An appeal was accordingly taken, and it came on to be heard before the 
Chamber of Correctional Appeals of the Imperial Court. M. Plocque, and 
the members of the council of the order of advocates appeared as counsel 
of M. Ollivier. After the defendant had answered the usual questions 
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as to his name, age, and residence, one of the judges of the court read a 
report on the affair. M. Plocque then presented certain technical ob- 
jections, to the effect that under the ordinance of November 20, 1822, which 
regulates the profession of an advocate, it is not the Chamber of Cor- 
rectional Appeals, but the whole Imperial Court, sitting in general assem- 
bly, that can entertain a case of violation of discipline by an advocate, 
and that, consequently, the chamber had no jurisdiction of the appeal. 
He supported this objection in a lengthy speech, to which the public prose- 
cutor replied. The court rejected it as unfounded, and ordered the case 
to be heard on its merits. 

At the final hearing, in answering to the inquiries of the president as 
to the corpus delicti, M. Ollivier said that, being engaged as counsel to de- 
fend M. Vacherot, he had scarcely spoken for a minute before he was in- 
terrupted by the judge; that what he said was as we have stated above ; 
that he did not say “ the requisitoire appeals to the most violent passions,” 
or “the most irritating passions,’— that he would “ explain,” but not 
“ retract.” 

The judges retired to deliberate, and returned into court. M. Ollivier 
said: “ ] admit having said that the speech, and not the public minister, 
had appealed to passions. I did not attack the person of the magistrate ; 
but if the man is beyond my right of attack, his speech is not so.” M. 
Plocque cited various precedents to show that the prisoner’s counsel had 
never been expected to treat the public prosecutor in the same humble 
and deferential manner as the judge, and strengthened his case with ex- 
tracts from speeches of MM. Delangle, Mocquard, and Dupin, containing 
far more violent attacks upon the public prosecutor than anything M. Ol- 
livier had said. In reply, M. Chaix d’Est Ange contended that the public 
prosecutor was never impassioned, and that it was an offence to an advo- 
cate to say that he was. ‘The court confirmed the suspension of M. Olli- 
vier, to the intense disgust, as is said, of the bar. 


Epirarn upon tHe Toms or Sie Wititam Hamittron. — The 
following beautiful inscription has been put up in the Vault of St. John’s 
Chapel, Edinburgh: “In memory of Sir William Hamilton, Baronet, Pro- 
fessor of Logic and Metaphysics in the University of Edinburgh, who died 
6th of May, 1856, aged 68 years. His aim was, by a pure philosophy, to 
teach that now we see through a glass darkly, now we know in part: His 
hope, that in the life to come he should see face to face, and know even as 
also he is known.” 


Jews in Court 1x Germany.— A London paper says: “ In Ger- 
many to this day (we certify the fact, however incredible it may seem to 
our readers), when a Jew comes into a court of justice as a witness, he is 
addressed by the presiding judge as ‘ Verfluchter Jude, ‘accursed Jew,’ 
as a gentle invitation to state what form of oath he will hold binding on 
his accursed conscience.” 


A Mopern Portra.—When it was represented to the late Sir Charles 
Napier, in India, by certain Brahmin authorities, on the occasion of a 
suttee about to be solemnized, that the promoters of this auto-de-fé hada 
law for it, which commanded observance, he made answer: * We, also, 
have a law that demands observance. You say you have a law for burn- 
ing widows; well and good; burn your widows, by all means. But we 
have a law for hanging murderers; so, during your suttee solemnity I 
shall erect a gallows, and as soon as the former is satisfactorily celebrated, 
I shall hang you upon the latter.” The performance did not come off as 
announced. 
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INSOLVENTS IN MASSACHUSETTS. 


Name of Insolvent. 


Allen, Stephen M. 
Avery, Addison 
Babson, George F. (1) 
Baldwin, Jacob, Jr. 
Batchelder, George A. 
Benner, Sarah A. 
Berry, Wm. (2) 
Bruce, Joseph L. 
Clapp, Lydia, 

Colby, Luther (2) 
Congdon, Josiah 8. 
Cummings, Chester 
Dix, James H. (3) 
Durant. Henry (4) 
Dyke, Elias D. (1) 
English, Wm. B. 
Evans, Geo. P. (3) 
Graves, James G. 
Harlow, Jabez 
Hastings, Bulkley A. 
Hollinger, Harriet 
Iforne Albert H. 
Hurlbert, Samuel A. (5) 
Jackson, Samuel 8. 
Johnson, Zenas D. 
Jones, John G. 

Lane, Major A. 
Lawrence, Harvey B. 
Leland, Henry 
Lynde, Joseph 

Mann, G. Sumner (6) 
Moody, Abner J. (7) 
Moody, Lorenzo D. (7) 
Morton, Norman 
Murdock, Benjamin B. 
Nolen John J. 
Norton, John (8) 
Norton, Patrick (8) 
Page, John, Jr. 
Venniman, J. H. 
Robinson. Jacob H. 
Rohan, Edward 
Sawyer, Jonathan J. 
Simmons, Wm. B. D. (9) 
Snell, Stephen D. 
Sprague, George H. (6) 
Squire, J. R. M. (2) 
Stinson, Charles E. (10) 
Stuart, Benjamin N. 
Toomey, Thomas 
Triggs. George W. 
Twiss, Amos F. 
Vanhuran Isaac 
Wentworth, Noah H. 
White, Alexander (5) 
Willcox, John H. (9) 
Winslow, Alfred N.(4) 
Witherbee, Charles F. 
Worth, John C. 
Wright, James H. 
Wright, Wm. A. (10) 
Wright, Wm. H. 








Residence. 


Boston, 
Townsend, 
North Adams, 
Boston, 
Woburn, 
Boston, 
Boston, 
Roxbury, 
Springtield, 
Boston, 
Northbridge, 
Worcester, 
Malden, 
Lynn, 

North Adams, 
Boston, 
Malden, 
Weymouth, 
Plympton, 
Brighton, 
Lowell, 
Boston, 

Lee 

( ‘helsea, 
Upton, 
Boston, 
Charlestown, 
Boston, 
Woburn, 
Melrose, 
Boston, 
Natick, 
Natick, 
Boston, 
Northfield, 
Boston, 
Roxbury, 
Boston, 
Woburn, 
Paxton, 
Bridgewater, 
Roxbury, 
Lowell, 
Boston, 
Dedham, 
Boston, 
Boston, 
Charlestown, 
Lowell, 
Boston, 
Boston, 
Sutton, 
Roxbury, 
Chelsea, 








Newton, 
Lowell, 
Newton, 
Boston, 
Natick, 





1 
Dec. 


“ 


“ce 
“ 
“ 
“ 
“ 


Commencem't 
ot Proceedings: 


S60. 


12, 


’ 


Jan. 2, 1861, 
Dec. 4, 4 
ay » 


~~ 





(1) Babson & Dyke. (2) Berry, Colby, & Co. 
Winslow, copartners. (5) White & Hurlbert. 


A. J. Moody. 


Firms, &o. 


(3) Dix & Evans. 
(6) Sprague, Mann, & Co. (7) L. D. & 
(8) P. Norton & Co. (9) Simmons & Willcox. (10) W. A. Wright & Co. 


Name of Judge. 


Returned by 
Isaac Ames. 
Wm. A. Richardson. 
| James T. Robinson. 
| Isaac Ames. 
| Wm. A. Richardson. 
Isaac Ames. 
| Isaac Ames. 
| George White. 
| John Wells. 
Isaac Ames. 
| Henry Chapin. 


Wm. A. Richardson. 
| George White. 
James T, Robinson, 
Isaac Ames. 
Wm. A. Richardson. 
| George White. 
William H. Wood. 
| Wm. A. Richardson. 


| Isaac Ames, 
| James T. Robinson. 
Isaac Ames. 
| Henry Chapin. 
Isaac Ames. 
| Wm. A. Richardson. 
| Isaac Ames. 
Wm. A. Richardson. 
“ “ 


| Isaac Ames. 
| Wm. A. Richardson. 


Isaac Ames. 
Charles Mattoon. 
Isaac Ames. 

“ 


“ 


Wm. A. Richardson. 
Henry Chapin. 
Wm. H. Wood. 
| George White. 
| Wm. A. Richardson. 
| Isaac Ames. 
| George White. 
| Isaac Ames. 


“ec 


| 
| Wm. A. Richardson. 
Isaac Ames. 
“ 


Henry Chapin. 
George White. 

| Isaac Ames. 
James T. Robinson. 

| Isaac Ames. 
George White. 
Wm. A. Richardson. 
Wm. A. Richardson. 


| Wm. A. Richardson. 


| Isaac Ames. 


(4) Durant & 








